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ADVANCEMENT. 


Z 


to 


An advancement is a provision made by a parent to his child, of money 
or property, the entire interest in which passes out of the former in his 
lifetime, though it is not necessary, in all cases, that it should take effect 
in possession before his death—Grey’s Heirs v. Grey’s Adm’rs........ 


. A promissory note executed by a child to his father, is, of itself, no evi- 


dence of an advancement ; and it is error to allow it to go to the jury “as 
NES iba ose se ncdinsesses sik senescence ses 


. But parol proof is admissible to show a subsequent agreement between 


the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 


. A distributee of an estate who has released and abandoned all interest 


therein, which release has been entered of record, is a competent witness 
for the administrator, to prove an advancement to another distributee. . 


. Property sent home by a father to his daughter and son-in-law, on their 


‘marriage, must be regarded as an advancement, unless at the time a less 
estate is declared or limited.—Burnett v. Br. Bk. at Mobile etal....... 


. When slaves are given by a father as an advancement to his daughter on 


her marriage, and pass into the possession of her husband, his right to 
them becomes perfect, unless the grantor’s intention to exclude his mari- 
tal rights, at the time the advancement was made, is clearly shown; and 
this right is not divested, as against his creditors, by his subsequent de- 
clarations and admissions in favor of his wife, which do not amount to a 
settlement to her sole and separate US@...........cccceeccscncseees 


. If the husband elects to treat slaves, which were sent home as an advance- 


ment to the wife by her father on her marriage, as the property of his 
wife under the will of her father, this might operate, in a controversy 
between her and her husband’s administrator, to vest the title in her in 
equity ; but the husband while living would not thereby be estopped 
from asserting title in himself, nor would his creditors be prevented, after 
his death, from subjecting it to the payment of his debts............. 


ADVERSE POSSESSION. 


1. 


to 


To enable a bailee to assert an adverse possession against his bailor, he 
must do some open, unequivocal act evincing such intention, and this must 
be brought to the knowledge of the bailor—Knight v. Bell, Adm’r.... 
. When land is sold by the sheriff under execution as the property of the 
defendant therein, which is at the time in the actual possession of another, 
claiming bona fide to hold it in his own right, whether by color of paper 
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title or otherwise, the purchaser acquires only a right of property, con- 
nected with a right of possession, which can only be enforced by action 
at law, and can neither be sold nor asserted by foree——Coleman v. Hair. 


See VENDorR AND VENDEY, 2. 


AMENDMENTS. 


1. 


to 


When a petition for dower is defective for want of the proper parties and 
necessary allegations, it may be amended ; and in such case the Appel- 
late Court will not dismiss the petition, but will remand the cause, that 
the proper amendments may be made.—Martin’s Heirs and Adm’rs. v. 


. A sheriff may, by leave of the court, amend his return on an execution, 


pending a motion against him for failing to pay over ™ money collected 
Ee SN bee Eh aw kk o an hinew seve Ocennaeeadien’ 


. When a writ of error is sued out in the name of one of the defendants 


“et al.” the abbreviation cannot, strictly considered, be construed to 
mean the other defendants in the cause below ; but under the statute al- 
lowing amendments of writs of error, (Clay’s Digest 312 § 39) the writ 
will be considered amended, so as to conform to the actual facts—Colvin 
CUM THOME 5.5 SIN a ORS HGS side oe ha BSS sn cee ee 


APPEALS. 


1. 


In appeal cases, after the defendant has pleaded to the merits, and the 
cause has been pending several years, and several trials have been had, 
it is not discretionary with the court to allow the defendant to withdraw 
his plea, and to plead in abatement to the jurisdiction of the justice.— 
Vaughan v. Robimeon........00cccccsccccscccccestccccccce-ccses 


. The first head-note to the case of Massey v. Steele’s Adm’r., i1 Ala. 340, 


GOT etOa A CO ss ak ee dia eb dew ned 


. In appeals, as in other cases, pleas in abatement must be filed at the first 


term at which they can be pleaded, if the declaration or statement has 
been filed, and the plaintiff is inno default...................0000- 


. When plaintiff brings debt under the statute, before a justice of the peace, 


to recover the value of trees cut and removed from his premises by de- 
fendant, and, the case being removed by appeal into the Circuit Court, he 
there recovers judgment for a less sum than before the justice, the court 
may enter judgment for the cost of the appeal, against either party, ac- 
cording to the justice of the case. (Clay’s Dig. 315 § 19; ib. 581 § 2.)— 
Hornsby 'v¥. Orosstantl.. 6.05 ici ccc cc ccc cece cccecsencvccsccccces 


. In appeal cases, where the amount in controversy is less than twenty dol- 


lars, the failure of the plaintiff to be present at the trial cannot deprive 
the defendant of his legal right to testify.—Wheeler v. Stockdale...... 


. In appeal cases where the amount in suit is less than twenty dollars, if 


the warrant is in the name of a firm as plaintiffs, not setting out the indi- 
vidual names of the partners, plaintiffs may introduce proof of thir in- 
dividual names, in order that they may be set out in the judgment entry. 
—BStockdale v. Riddle d& Co... ....... cece eee cece cece cc ecccccecs 


. In appeal cases from the judgment of a justice of the peace, the rendition 


of judgment by default on one day against some of the defendants, and 
on another against the others who made defence, is a mere irregularity 
for which the proceedings should not be quashed.— White vy. Blount & 
NN 80 0 OA ies W 8 685s M04 wa eden wed eerie eel ebb test d seee'e sais 
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APPELLATE COURT. 
1. When the record shows that the prisoner was regularly arraigned, and 
pleaded not guilty, and proceeded to trial without any objection, the ob- 
jection cannot be raised in the Appellate Court, that the record fails to 
show that he was served with a copy of the indictment and a list of the 
jury, two entire days before the trial, or that the venire was returned 
SD GOGO ©, TO TUNES. nnn c cance cer cccecsosnccccccccs 
Injury will be presumed from error, unless the record itself rebuts the 
presumption, and shows affirmatively that no injury could have resulted 
from the ruling of the court to the party excepting —Dave y. The State. 
3. When one of the original papers in a cause belonging to the files of the 
primary court is, by an order of that court, attached to the transcript 
sent to the Appellate Court, the latter cannot inspect or examine it for 
any purpose whatever.—Butler vy. The State...........seeeeeeeeees 
4, When a prisoner who has been convicted of felony escapes from jail, after 
suing out a writ of error to reverse the judgment of conviction, and the 
fact of his escape is brought to the knowledge of the Appellate Court by 
affidavits, it is nevertheless the duty of that court to proceed with the 
cause, and, without any reference to the facts outside of the record, to 
determine whether the conviction was according to the forms of law.— 
BUPMOES V. TOO MND. . ccc ccccincscccesocseccccesccsosccosewsne si 
. After the final adjournment of the Supreme Court it ceases to have any 
power over its records, other than that incident to all courts of general 
jurisdiction, of correcting clerical errors where the record affords matter 
upon which to base such correetion—Van Dyke v. The State......... 
6. An adjourned term is but a continuation of the regular term; and al- 
though it is continued for trial of the causes on a particular division, yet 
the court has power, ez mero motu, to vacate an erroneous judgment ren- 
dered during the regular term in a cause on another division, and to set 
down the cause for a rehearing at the regular succeeding term........ 
The Appellate Court will decide no question on error, which is not made 
and acted on in the primary court, and that action assigned for error and 
insisted upon; uuless it be a want of jurisdiction, apparent on the face of 
the proceedings in the court below.—Freeman vy. Swan et al.......... 
8. Bankruptey may be pleaded to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 
sume that it was well pleaded.—Duncan, Adm’r, v. Hargrove et al.... 
9. When a defendant's answers to interrogatories filed to him under the 
statute are excepted to, and he does not in turn except to the ruling of the 
court in sustaining the exceptions, but answers over, he cannot raise an 
objection in the Appellate Court to the action of the primary court. 
Sptamneals v; Bower WOO... 2:5 vc dn sive nsiees Secrets wwgeeceouges 
10. The Appellate Court is not authorized to construe a dange with direct 
reference to the weight of evidence, but is limited to an examination of 
the propositions of law contained in it in reference to the subject matter 
of the evidence, looking only to see if there is any evidence to support it. 
Sy DI PIG. 6555 cin oe ote c vaio s OES Wisin ees dasaens 
11. When a cause is submitted to the Chancellor on an agreed state of facts, 
upon which he renders his decree, and it is not objected that the plead- 
ings do not put these facts in issue, the objection cannot be raised in the 
Appellate Court to prevent a revision of his decree.— Whitworth et ux. 
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In revising the action of the primary courts, the Appellate Court re- 
verses, affirms or modifies their judgments and decrees, without regard 
to the reasons upon which they are predicated ; and if the primary court 
has arrived at a correct result, although the reasons assigned for it may 
be insufficient, the constant practice is to affirm.—Cave v. Webb et al.. 583 
When the record shows that defendant demurred to plaintiff’s declara- 
tion, and it does not appear that any action was had on the demurrer, 
the Appellate Court will presume that it was overruled before the issue 
of fact was submitted to the jury —Eastland y. Sparks.......... coos 607 
And when no pleas appear in the record, but the judgment entry recites 
the appearance of the parties and the verdict of the jury, the Appellate 
Court will presume that a proper issue was formed... ...........2.- 607 


. In the Appellate Court each case must be tried upon its own record, 


which cannot be aided by reference to the record of another case, involv- 
ing the construction of the same will—Collier’s Adm’r. v. Slaughter’s 
RE ig iet Re beh s Sena redone ds CK ews ws eine ene sense .. 671 
No direct judgment can be rendered in the Appellate Court against the 
plaintiff’s security for costs in the court below; but the certificate of the 
judgment rendered in the former is a sufficient predicate for the statu- 
tory proceeding by motion against the security below.— Williams et al. v. 
SE Se RI on essen ded vides one dense seeesoradsesarnnns 696 


ASSIGNMENTS. 


a 


When assumpsit is brought on an account in the name of an assignor for 
the use of his assignee, it is not error to refuse to instruct the jury that 
the assignee acquired no right to maintain an action on the account by 
reason of the transfer; and a charge which assumes that the assignee 
must have a right to maintain the suit as plaintiff, is properly refused — 


Raltmnarah v. Bower & Oo... 0... 20 secccscccccsss webbed es aoe wie 221 
2. An assignment of 2 judgment is not required to be under seal.—Becton 

Vi UBONGNS: (556 550s 5'. WISE Sie cistajaes Beale Asse slavery sees eras 599 
ASSUMPSIT. 


1. 


When money is collected under execution from an administrator’s surety, 
on a decree of the Court of Probate against the administrator in favor of 
the administrator de bonis non, and the decree is reversed by the Appel- 
late Court after the collection of the money, and after its distribution by 
the administrator de bonis non amoug the distributees of the estate, the 
surety may recover the money so paid in assumpsit.— Williams v. Sim- 


. When the rent reserved is to be paid in specific articles, and the contract 


of lease does not fix their value, nor furnish a rule by which it may be 
ascertained by mere calculation, no recovery can be had on the common 
counts in assumpsit.—Eastland v. Sparks.,.........20eeeeeeeeeeeee 607 


. In assumpsit against the endorser of a note not payable in bank, it is er- 


roneous to render judgment by default without the intervention of a jury, 
either under the common counts, or a special count which contains no 
averment of suit against the maker, and no allegation dispensing with 
the necessity for such averment.—-Langdon v. Williams.............. 681 


ATTACHMENT AND GARNISHMENT. 
1. The affidavit of the defendant’s indebtedness and non-residence, required 








840 INDEX 





2. 


for the issue of an attachment under the act of February 5, 1846, may 
be made by an agent or attorney.—Flake & Freeman v. Day & Co..... 
The act of February 5, 1846, is remedial, and should receive a liberal 
construction ; its object was, to enable the complainant, without first 
reducing his demand to judgment, to reach by attachment in chancery 
whatever might be attached at law, and also money and effects of his 
debtor in the hands of third persons not liable to seizure from their 


. When the debtor’s property is purchased by a third person, at a price less 


than its real value, with intent “to hinder, delay and defraud” creditors, 
and is afterwards resold by him, the creditor may attach the money in 
his hands, the proceeds of the resale, by bill in chancery under the act 


. The condition of a replevy bond can only be complied with, after a judg- 


ment has been rendered against the defendant in attachment, by a deliv- 
ery of the property to the sheriff on his demand; and if the bond is re- 
turned “forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right toa ji. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 
hee AGS 5b AAP ae ASE So nde ene nspind ese dbocnesasbeneness 


. Ina contest between plaintiff i in attachment and a claimant of the fund 


attached in the hands of a garnishee, who is brought in by notice under 
the statute, after plaintiff has shown that the money once belonged tothe 
defendant in attachment, it is competent and proper for the claimant to 
show that its ownership was changed before the service of the garnish- 
ment, and that he has become entitled to it; and any evidence which 
tends to establish this fact, is admissible for the claimant—Brooks vy. 
Ne hh in cae cans bee e OSs 90 id ted be ah eedSEb00 #089 
When the garnishee receives money from the defendant in attachment, 
to be handed over to the claimant, who had incurred a liability for defen 
dant which would form a sufficient consideration for a promise on the 
part of the latter to indemnify him against; and the claimant after- 
wards assents to the payment, and requests the garnishee to hold the 
money for him, which the latter promises to do, the claimant is entitled 
to recover the money in a contest with the plaintiff in attachment... . . 


property, forms a sufficient consideration to support a promise by the 
defendant in execution to indemnify him against it, when the claimant in- 
terposed the claim as trustee for the defendant’s wife, at his request, and 
the suit was unsuccessful in consequence of some fraud in the deed under 
which he claimed, but to which he was not originally a party......... 


. An attachment lies under the statute, (Clay’s, Digest 58 § 14,) in favor of 


a resident creditor, against the foreign executor or administrator of his 
deceased non-resident debtor. 

(Goldthwaite, J., dissenting, held, that it was the object of the statute to 
confer upon the creditor the same rights against the estate of his de- 
ceased debtor that he had against his property while he was living; and 
that the remedy was intended to be given against the person who was 
here recognized as the legal representative of the property.)—Br. Bk. at 
BT IIs on 00s cncncsdtebindtgchedppercotecnbenggenss 


. To authorize an attachment against the foreign executor or administrator 
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of a deceased non-resident debtor, it must appear that be was a non-res- 
ident at the time of his death; and when the attachment is sued out 
against the non-resident debtor himself while liviug, the suit cannot be 
revived by sci. fa. against his foreign executor or administrator, because, 
non constat that he was a non-resident at the time of his death........ 
10. Under the acts of 1833 (Clay’s Digest 54 § 1,) and 1845 (Pamphlets 
acts 1844-5 137,) the clerk of the court may issue a judicial attachment 
against the defendant who avoids the service of process, upon the filing 
of the required affidavit, either in vacation or term time. 
(Chilton, C. J., dissenting, held, that an order of the court or judge was 
necessary to warrant the issue of the attachment.)—Garner & Nevill v. 
I a ia ig we Ge i ES si i caald els see UHRW Rk COE AN 
When a judicial attachment is sued out against a defendant who avoids 
the service of process, he cannot by plea put in issue the grounds on 
which it issued as contained in the affidavit. ..............-...0200 
12, The defendant in attachment is a competent witness for his commission 
merchant, in a suit brought by the latter against the sheriff to recover 
certain bales of cotton, which he had seized under attachment, as the 
property of the defendant therein, and which the defendant had previ- 
ously assigned to his commission merchant.—Bryan v. Smith......... 
13. When judgment nisi is rendered against a garnishee for failing to ap- 
pear and answer, a final judgment cannot be rendered against him, until 
a scire facias is duly “executed and returned” by the sheriff of the coun- 
ty in which he resides, or in which he was summoned.— Wood v. Russell. 
14. Process of garnishment may be sued out against an executor or adminis- 
istrator, as the debtor of a legatee or distributee, before the lapse of six 
months from the grant of letters; but no judgment can be rendered 
against him, as such, until the estate is finally settled. (Code §§ 1911, 
2519, 2520, 2522.)—Moore & Lyons v. Stainton et al................ 
15. It is not necessary that the notice served on the garnishee should be 
I re i ev eisai ds 6 niece vn ctad is cae cis 


11. 


nw 


BAIL. 

1. When application is made to the Appellate Court for writs of habeas cor- 
pus and certiorari, to revise the action of a circuit judge in refusing bail 
to a prisoner charged with murder, and the bill of exceptions states that 
the cause was continued “on the affidavit of the prosecutor, which dis- 
closed the absence of a material witness for the State, who had been reg- 
ularly subpoenaed, &c., but the affidavit itselfis not set out in the record, 
the Appellate Court will not intend that the affidavit did not satisfacto- 
rily account for the absence of the witness according to the requirements 
of the statute. If the affidavit was defective, it should have been set out 
in the record, or its defects in some other way made sin of the petition- 
er’s case.—Ex parte McCrary. ......... 2. eee cc cceeeceeeceeceecs 

2. Although, since the adoption of the Penal Code, the j jeey have the power, 
in all cases of murder in the first degree, of determining whether the 
punishment shall be death or imprisonment for life in the penitentiary, 
yet this does not make the offence less capital than before. The inquiry 
before the magistrate, on a question of bail, still is whether the offence 
charged may be capitally punished; if it may, and the proof is evident 
or the presumption great, it is not bailable.................0.0.000. 
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842 INDEX. 
8. When an examination has been had before a magistrate, or a judge of an 
inferior tribunal, in whom is reposed a sound discretion to admit to bail 
or not, as they may think proper under all the facts and circumstances 
of the ease, the Appellate Court will always presume that this discre- 
tioa, has been correctly exercised, until the contrary is plainly made to 
APPEAL. 2. cr seerccenesccccsrccccercccecscseccssecesesssravess 65 
4. When a writ of capias ad satisfaciendum, after commanding the sheriff to 
take the body of the defendant in the judgment to satisfy the plaintiffs’ 
debt and costs, contains the further direction: ‘And that you bave the 
said moneys at our next Cireuit Court, to render to the said plaintiffs for 
their damages and costs aforesaid,” the latter direction is mere surplus- 
age, and does not vitiate the writ.—Sewart v. Cunningham & Rippetoe. 626 
6. An affidavit to hold to bail is sufficient to authorize the issue of a ca. sa. 
UN  ieiiiie ek Stine Oa Kd smh skits ean nce vedios yee ve csee ed 626 


BANKRUPTCY. 

1. Bankruptey may be placed to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 
sume that it was well pleaded—Duncan, Adm’r v. Hargrove et al....... 150 

2. When a bankrupt’s certificate is attacked on an allegation of fraud in with- 
holding moneys in his hands, after the defendant has introduced evidence 
to show that the business in which he was engaged for several years 
prior to the filing of his petition in bankruptey, was generally disastrous 
to those engaged in it at the same time, evidence of the amount of losses 
sustained by another individual, wholly disconnected from him, is not ad- 
missible evidencefor the defendant.—Edgar v. McArn............... 796 

3. But after plaintiffs have proved that defendant had received considerable 
sums of money before filing his petition, that he was engaged in merchan- 
dizing, and had purchased cotton, c&e., defendant may repel any inference 
which might be drawn from this evidence prejudicial to him, by showing 
that all those who were engaged in the purchase of cotton at the same 
time and place with bimself, had failed; and this, notwithstanding it is 
shown that he sold his goods for cash, while the others had sold on a 


tt et, Pett TEPEIP TET CTT ECT LETT Tree 7196 
4. So also, evidence that defendant was a reckless cotton buyer is admissible 
i iii dea osteo whine och nision oie asic 64 sibs beets bine sth oo vg oe 196 


5. When plaintiffs have proved that defendant purchased cotton to a very 
large amount during the three years immediately preceding the trial, 
which was several years after obtaining his discharge in bankruptcy, 
defendant cannot rebut this evidence by showing that nine-tenths of those 
engaged in that business during the same time were insolvent......... 796 

6. Nor can he be allowed to prove that merchants in a neighboring city 
were in the habit of employing persons in the city where he lived to 
buy cotton for them on commission..........6. ceeeeeeceeeeeeeeee 796 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. A writing in these words, viz: “By the 25th day of December next I 
promise date to pay to Wm. H. Butler, or bearer, the sum of one hun- 
dred and interest from and two dollars for value rec’d of him, this Febru- 
ary 28d, 1850.” (signed) “Stephens Burns,” is a promissory note with- 
in the forty-third section of the fourth chapter of the Penal Code, (Clay's 
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Digest 423, § 48) and will sustain an indictment for forgery.—Butler v. 


to 


2. A note payable “in solvent notes or accounts of other men,” is not 
equivalent to a note payable in money; but is a contract to pay the sum 
expressed in the note, ator before maturity, dollar for dollar, “in solvent 
notes and accounts of other men,” or, if paid after maturity, the value 
in money of that amount of such “solvent notes and accounts” at the 

time of the maturity of the note.—Williams y. Sims.............. ‘ 

3. An endorsement on a promissory note, made before its maturity, in the 
following words, viz: ‘I assign and guaranty the within note to J. C. 
for value received,” is an absolute, unconditional guaranty of the pay- 
ment of the note at maturity; andno notice is necessary to perfect the 
guarantor’s liability —Donley v. Camp. ............-seseeecceeeees 

4, When suit is brought on such a guaranty, it is not necessary to aver or 

prove the insolvency of the maker of the note.................0000: 

. When suitis instituted on a written guaranty, its execution can only be 

put in issue by an appropriate plea ; and the guaranty itself is an affirm- 
ance of the genuineness of the note and the previous endorsements. .... 

. In assumpsit against the endorser of a note not payable in bank, it is er- 

roneous to render judgment by default without the intervention of a 
jury, either under the common counts, or a special count which contains 
no averment of suit against the maker, and no allegation dispensing with 
the necessity for such averment.—Langdon v. Williams.............. 

7. The doctrine of lis pendens does not apply to negotiable paper.— Winston 
CET 558k 6h WHEE EN Sad sapere ender sgernenReee erepns as 

8. An injunction in force against the negotiation of a note, does not destroy 
DI oo an kikis cn ceive cctee cms seeetseecdsewevesansess 

9. An endorsee who acquires a negotiable note before maturity, bona fide 

and for valuable consideration, without notice, is not bound by a decree 

in a chancery suit to which his endorser was a party, although he aequir- 
ed the note after the rendition of MNS sos curs tues aurea eeeaee 


Or 


Se 


BONDS AND COVENANTS. 

1. When a statutory bond superadds a condition which the statute does not 
require, its validity, even as a statutory bond, is not affected by the addi- 
tion, which will be rejected as surplusage—Walker y. Chapman, Goy- 
CINOF GO. eccccccceccccccccccccecsecvescssecesesceccvece 

. The condition of a replevy bond can only be complied with, after a judg- 
ment has been rendered against the defendant in attachment, by a deliv- 
ery of the property to the sheriff on his demand; and if the bond is re- 
turned “ forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right toa fi. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 


tS 


BOUNDARY LINES. 

1. When the boundary lines of a grant are fixed by the grant itself, the ques- 
tion as to what are these lines is purely one of law.—Magee v. Doe ex 
dem. Hallett & Walker.............:scceeeeeecceeeeeeees veccves 

2. The plat or plan of the Collins survey, as corrected by Pintado, which 
accompanied the Orange Grove grant, was a part of the grant itself; and 
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the grant is for all the lands included within the lines of the survey, ex- 
tended without variation to the channel of the river, or low water mark. 699 
The lines fixed by the corrected Collins survey, accompanying the Orange 
Grove grant, are obligatory on the United States and all claiming under 
them since the act of confirmation, and cannot be impeached or changed 
by any evidence tending to show that these lines were incorrectly located, 
either by mistake or fraud on the part of the Spanish Government, or its 
officers, prior to the date of the grant............cceceeeceseeeeeee 699 


. In determining the riparian rights, as to reclaimed lands in the city of 


Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the lines should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river............02 0. eeeeeeees 699 


. Where the location and survey of an incomplete Spanish grant, made 


under the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and locativn, the grantees and the 
United States are mutually bound and estopped by it from disputing 
RS aiidias oad aiipeals wh wo isadise aa his sii) 4:0 9.0 thd scp o'erea sere 699 


. Where the Mobile river formed the eastern boundary of an incomplete 


Spanish grant, and the act of Congress confirming the grant was passed 
after the admission of Alabama into the Union, the lines of the grant 
could extend only to high water mark at thattime..................- 699 


CASE, ACTION ON THE. 
1, A count which sets out a contract for the sale of a negro, by plaintiff to 


i] 


defendant, in consideration of a certain sum of money, which is alleged 
to be less than his real value, and for the further consideration that de- 
fendant would remove him from the State, and then avers that defend- 
ant, at the time he made the contract, did not intend to remove said ne- 
gro, “but falsely and fraudulently represented” that he would, “ with 
intent to deceive and defraud plaintiff,” is a count in case, and the state- 
ment of the contract is mere matter of inducement.—Dixon v. Barclay. 370 


. Case and trover may be united in the same declaration................ 370 
. At common law, no recovery could be had against the owner of domestic 


animals which are not naturally inclined to do mischief, for an injury 
arising from carelessness in keeping them, unless it is averred and proved 
that he knew their vicious propensities, and kept them so carelessly and 
negligently that injury to plaintiff resulted therefrom.—Smith v. Causey. 568 


CERTIORARI. 


1. 


The act of February 11, 1850, confers upon a judge of probate power to 
“grant” a certiorari ; and when the writ is issued and signed by him, it 

it operative as his fiat, even if he has no authority to issue it—Hatter v. 
| EN oe Tee TTT TTT TET TT TTL EL PT Eee 688 


2. The writ of certiorari itself is simply the means by which the case is re- 


moved to the Circuit Court, and it may be dispensed with by the parties 
without affecting the jurisdiction of the court..............+...e000- 688 


8. When the plaintiff files his statement in the Circuit Court, and continues 


the cause, it is an admission on his part that he is rightly in court, and he 
cannot afterwards object to the certiorari............ceccceceseceee 688 
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CHANCERY. 


1, Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui que trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of 
the trust property under an alias fi. fa. for the purpose of refunding to 
the sheriff the amount advanced by him, at which sale the trustee him- 
self became the purchaser, equity will protect the trustee, against the 
suit of the cestui que trust, to the extent of the purchase money advanced 
by him.—Houston et al. v. Crutchfield’s Adm’r.............0eeeeees 76 

2. But the trustee’s equity extends only to his protection, and if he resells 

the property at an advanced price, the profit enures to the benefit of the 
We WOR e er eee selec cs Gers sce seasetewacspnviescereaeauests 16 
. The act of February 5, 1846, is remedial, and should receive a liberal 
construction; its object was, to enable the complainant, without first re- 
ducing his demand to judgment, to reach by attachment in chancery 
whatever might be attached at law, and also money and effects of his 
debtor in the hands of third persons not liable to seizure from their na- 
ture—Flake & Freeman v. Day & Co..............cccceccecccccee 132 

4, When the debtor’s property is purchased by a third person, at a price 
less than its real value, with intent “to hinder, delay and defraud” 
creditors, and is afterwards resold by him, the creditor may attach the 
money in his hands, the proceeds of the resale, by bill in chancery under 
TOU AE TOG .6 ieee ea ee ep eames ate NEE ae 182 

5. A decree of sale in a court of chancery, under a builder’s lien, does not 
invest the complainant with a right of entry, nor invest him with the 
legal title; and until a privity is created by the purchase of the lease- 
hold estate, a court of equity will not compel him to take an assignment 
of the lease, so as to render him responsible on the covenants contained 
in it—Merchants’ Insurance Co. v. Mazange............6. cece eee e eee 168 

6. Chancery has jurisdiction to enjoin and abate a public nuisance, caused by 
the obstruction of a public road or highway ; and the fact that the cor- 
porate authorities of the town within whose limits the nuisance is erected 
have been invested, by act of the legislature, with power to abate nui- 
sances within the limits of the corporation, does not take away the juris- 
diction of chancery, without an express provision to that effect—Hoole 
& Paullin v. The Attorney General.............0cecceccrcccccece - 190 

7. When land is sold by an administrator under an order of the Court of 
Probate, it is bound for the payment of the purchase money until a de- 
cree is made divesting the legal title; and if the purchaser dies before 
a deeree is rendered, the right which his heirs have to demand a legal 
title on the payment of the notes given by the deceased for the purchase 
money, is equitable assets of his estate, which neither the Court of Pro- 
bate nor the Court of Chancery can direct to be appropriated to the pay- 
ment of the notes in preference to the other debts of the estate —Vaugh- 
an and Hatcher, Adm’rs, v. Holmes’ and West’s Heirs.............++ 593 

8. A bill filed by the two administrators, asking that the land might be re- 
sold on the same terms and conditions as at the first sale, in order that 
the purchase money might meet the payment of the notes executed by 
the deceased purchaser, and alleging that his property, exclusive of the 
land, was not sufficient to pay all his debts, is without equity.......... 593 

9. A bill filed by a vendor of lands, alleging that the purchase money was 


oe 





to be paid out of the proceeds of certain mills situate on the lands, and 
that the vendees had received enough to pay the purchase money, and 
asking an account of the proceeds received, is without equity, complain- 
ant’s remedy being complete at law.—May v. Lewis et al............. 
10. Chancery may enforce a vendor’s lien for the purchase money, when his 
bill alleges that he retained the title in himself as a security for the pur- 
chase money, that the purchase money is due, and that the purchasers 
UI 6 oon a ssn w isiis Sicwescdyeccevoccccwescvccvcvcocssees 
11. Courts of chancery in this State have jurisdiction of purely equitable de- 
mands over twenty and under fifty dollars. —Hall v. Cannte & Wife.. .. 
12, When an executor purchases stock for a plantation on his own account, 
which he considers and employs as his own property while in his posses- 
sion, and it does not appear that his vendor dealt with him as executor, 
or relied upon the estate for payment, the latter has no equity against the 
estate for the payment of the purchase money.—Colvin et al. v. Owens. 
18. And in such case, when the executor is removed from his office, if the 
acting executrix retains the stock on the plantation as his property, be- 
cause he is largely indebted to the estate, this does not create a liability 
against the estate for the purchase money............02eeeeeeeseees 


OHANCERY PLEADING AND PRACTICE. 

1. It a well settled rule, both at law and in equity, that the allegations and 
proof must correspond, in order to entitle the plaintiff to a recovery.— 
SERN TMs 6 50 Ss wks RTS ees enews cece cece cccsosss 

2. Complainant filed a bill to enjoin a judgment at law founded on certain 
notes, which he alleged to have been given on the following consideration : 
Having purchased a tract of land from one M., who claimed under a void 
purchase from defendants’ father, the legal title being in the defendants 
by descent from their maternal grandfather, complainant afterwards pur- 
chased defendants’ interest therein, and executed to them these notes, 
“upon the express understanding and agreement, that, if M. should say 
that he had paid for the land, the notes should be returned to the 
complainant.” The answers denied this allegation, and the proof showed, 
that the notes were executed with the understanding that they should be 
given up if M. had paid for theland. It was held: 

That this proof did not entitle the complainant to a decree............ 

3. When the bill alleges that the property fraudulently sold was the part- 
nership property of the firm who were complainant’s debtors, while the 
answers aver, and the proof shows, that it was the individual property of 
one partner, complainant is not entitled to a decree.—Flake & Freeman 


4. When a cause is submitted to the Chancellor on an agreed state of facts, 
upon which he renders his decree, and it is not objected that the plead- 
ings do not put these facts in issue, the objection cannot be raised in the 
Appellate Court to prevent a revision of his decree.—Whitworth v. Hart 


5. When a bill is filed by a married woman against her trustee and certain 
judgment creditors of her husband, to reform a deed alleged to have 
been intended to convey the property in trust for her sole and separate 
use, and to appoint another trustee, and decrees pro confesso are taken 
against all the defendants except the trustee, who answers that he knows 
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nollie about the aitiged inlet, the elias wad direst debtiinony of one 

witness is sufficient to authorize the reformation of the deed—Godwin 

PE Ia a aah hog chao ao 2b ccesbabisenecasdebsss beens 553 
6. In such case, the trustee, after having tain on himself the execution of 

the trust, cannot allege fraud in the execution of the deed, as a defence 

against the relief sought by the bill................... cece ecceeees 553 
7. When the bill contains no equity, it is good ground for ditaclving an in- 

junction, even in vacation, if an answer has been filed.—Cave v. Webb 


@ 


A complainant cannot set up one contract in his bill, and recover upon 
proof of a different one—Adams v. Garrett and Garrett............. 602 
. Under the general prayer for relief complainant may obtain the relief ap- 
propriate to the case made by his bill, although he is mistaken in the spe- 
cial relief prayed.—May v. Lewis etal... .....6. 0.00. cece cece cecees 646 
10. When a bill is filed for the settlement of an estate by several complain- 
ants, claiming to be next of kin of the decedent, and one of them claims 
through his father, who died after said decedent, there is a misjoinder of 
complainants which is fatal on general demurrer.—Plunkett et . vy. Kelly 


—] 


11. When a bill is filed to charge an undivided estate with the payment of a 
debt, the husband of a distributee is a necessary party to the suit; but if 
he dies after final decree, and before a writ of error is sued out, his repre- 
sentatives are not necessary parties to the writ, as the interest which he 
represented survives to his wife—Colvin et al. v. Owens.............- 782 
12. And if the husband, in such case, adopts the answer of the executrix, 
his mother-in-law, and acts as her agent and assistant in the management 
of the suit, this does not render it necessary to make his representatives 
parties to the writ of error, as no decree could be rendered against them 
for costs incurred by him..............eeeeeeeeeeee Ji Kned semeneh . 782 
18. A defendant may protect himself from a discovery and account, by a 
partial answer averring that complainants are slaves.—Bentley et al. v. 
Cleaveland...... be Meirnes ARSE cdeh + anes Habe male een Shep nee 814 
14. When such a partial answer is filed, it is not error to reserve to the com- 
plainants the right to except to it for want of the discovery, if it should 


be found on the hearing of the answer that they are entitled to it...... 814 
15. But the Chancellor has no power to order the answer to stand for a plea, 
6 TE BBE aos 556 ol sorsip.sis ais sv ein.wisi0is sie ars wie cle seisieleseis 814 


16. If, however, the answer is ordered to stand for a plea, und an issue is 
made on it as such, under which complainants proceed to take proof to 
establish their right to be heard, and to the relief sought by their bill, 
the irregularity only amounts to error without injury..............64. 814 

17. If the allegations of the answer are sufficient as to the slavery of those 
complainauts who are the only real parties in interest, exceptions will not 
lie to it for the ao of its allegations as to the slavery of the 


CHARGE OF COURT. 
1, Where a charge as asked requires to be qualified or explained, to prevent 
it from misleading the jury, it may be refused.—Swallow et al. v. The 


2. When the charge of the court asserts a correct proposition of law in fa- 
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vor of the defendant, he cannot complain on error that it did not go far 

enough, and announce to the jury the full extent of his rights. It was 

his duty, to have called for a fuller charge upon the point.—Dave v. The 
CE on tC BEAL bc arae ak aee sidip st oe tbs tee RNS sehen aenasie 23 

3. Where there is a patent ambiguity on the face of the note charged to 

have been forged, arising from the use of words which are awkwardly, 

unskillfully or designedly inserted, it is the duty of the court to examine 
it, and to instruct the jury how it should be read.—Butler v. The State. 43 

4, When there is a conflict in the evidence, the court should refuse to charge, 

at the request of either party, (unless he will wholly abandon that part 

of his evidence which conflicts with that of his adversary,) that, if the 

jury believe all the evidence, they must find for the party asking the 
NR SE, MND eo dis wriinis sie oid se ns nec siswoedenaaes 198 

5. When assumpsit is brought on an account in the name of the assignor for 

the use of his assignee, it is not error to refuse to instruct the jury that 

the assignee acquired no right to maintain an action on the account by 

reason of the transfer; and a charge which assumes that the assignee 

must have a right to maintain the suit as plaintiff, is properly refused — 
eee errr Teer TT rer rT Tee e eT Tere eee 221 

. The Appellate Court is not authorized to construe a charge with direct 

reference to the weight of evidence, but is limited to an examination of 

the propositions of law contained in it in reference to the subject matter 

of the evidence, looking only to see if there is any evidence to support it. 
th eee 2 Sr reer eee 249 

7. When the defendant’s entire defence depends upon the existence of four 

distinct facts, a charge which makes it depend upon the existence of three 
I ION nono. os ob a sees cce es dndcdvssdes coms 249 

. The charges of the court must be construed with reference to the proof 


So. 


ie 4) 


9. A charge which assumes a fact as proved which is not, may properly be 
refused, although the fact in itself is immaterial..................4- 460 
10, Any charge is erroneous which assumes a fact as proved, or which takes 
from the jury the right to determine the measure of credit to be allowed 
to testimony.—Brooks v. Hildreth and Mosley...........-.0s+see00 469 
11. A charge based upon a hypothetical state of facts, which excludes from 
the consideration of the jury other evidence which is before them, is er- 
roneous, as tending to mislead the jury, by creating the impression that 
they would be authorized to reject the other evidence.—Pritchett v. Mun- 


12, A charge is erroneous, which takes away from the jury, and refers to the 
court, the determination of the question whether the facts of the case 
were such as to put the purchaser on his guard, and require him to resort 
to the ordinary and accessible means of information...............+- 501 

18. When the evidence disclosed by the record would have justified the court 
in instructing the jury that they must find for the plaintiff, an erroneous 
charge could be productive of no injury to defendant, and therefore fur- 
nishes no ground of reversal in his favor—Donley v. Camp..........- 659 

14. A charge is erroneous which withdraws from the jury any facts, howev- 
er weak, which tend to establish the point in issue.—-Edgar v. MeArn... 796 


COMMISSIONERS’ COURT. 


¢ 1, The record of the proceedings of the Commissioners’ Court in the estab- 
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lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respects 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 
Keenan....... PUMEN TL ONG es sv ewe Siew les cits sa cteneees eovces 


. An oath taken by the jury who are appointed to view and mark out the 


road, in the following words: ‘ We do solemnly affirm, that we will im- 
partially view and mark out said road, as named in said order to us di- 
rected, to the best of our ski!l and ability,” is not a substantial compli- 
ance with the requisition of the statute. (Clay’s Digest 507 $ 4.)...... 


. When the jury who were appointed to view and mark out the road, are 


also empannelled to assess the damages occasioned by it to the persons 
through whose lands it passes, they should be sworn and charged with a 
view to the assessment of such damages, as directed by the act, (Ib. 507 
$ 5;) and the failure to do this is an irregularity fatal to the proceedings 
I ak on 0554s EIS ates a ses eh clear ec ene's Woke 


. When a person through whose lands a road passes, as established by the 


Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties. . 


COMPTROLLER OF PUBLIC ACCOUNTS. 


a 


The act of 1804, (Clay’s Digest 243 § 3,) confers no power upon the Comp- 
troller of Publie Accounts to receive payments from a tax collector of the 
taxes collected by him ; a payment to the Comptroller is therefore unau- 
thorized and invalid.— Walker et al. v. Chapman, Governor............ 


. The sovereign power of the State only can confer upon the Comptroller 


the authority to receive the public revenue from the tax collectors, or eon- 
firm a payment to him; no agent or officer of the State can do so..... 


CONTRACT AND AGREEMENT. 


1. 


to 


A party who seeks the rescission of a contract on the ground of fraud 
must act with vigilance and promptness on the discovery of it, by an of 
fer to return the property within a reasonable time, if the parties live at 
a distance from each other; or by an actual re-delivery of it, or a tender 
with a view to a re-delivery, if they reside near each other, and the pro- 
perty is susceptible of easy transportation —Dill, Guardian, v. Camp... 


. An agreement made on Sunday for the rent of land, is void under the sta- 


tute, and cannot be set up by either party as a contract; yet it may be 
looked to, in connection with other circumstances, to explain the charac- 
ter of the defendant’s possession, and to account fur the subsequent con- 
duct of both parties in relation to the land; it may be proved as a declar- 
ation or admission on the part of the plaintiff, forming part of the res ges- 
CRN ORB oa as gia) <n)0: 50: 810's wie W016 diese hid nine We cleo ajnie a vies 


. In the construction of written contracts which are in themselves perfect, 


all incidents or legal implications form part and parcel of the contract, as 
if actually incorporated therein—Nave v. Berry et al............0005 


. Whenever it is stipulated by the terms of a written contract, that the mo- 


ney shall be paid before the completion of the work which constitutes 
the consideration for its payment, or on a day certain without reference 
to its completion by that day, the stipulations are independent, and the 
performance of the work is not a condition precedent to the payment of 
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the money.—Drake v. Goree et al. .......cccceeceececcccecccesecs 409 
5. But when no time is specified in the contract for the performance of the 
work, the rule of law is, that it must be performed within a reasonable 
time; and if the day of payment, as fixed by the contract, would happen 
after that time, the presumption is, that the parties intended the perform- 
ance of the work to precede the payment; the stipulations would then 
be dependent, and the money could not be recovered without an aver- 
ne Oe Ion nis ics ost cinwcnisawawen ses ovens 409 
6. What is a reasonable time for the completion of the work, is, generally 
speaking, a question of fact, to be determined by the jury under all the 
circumstances of the case, with the necessary instructions from the court. 409 
7. Whenever a written contract, complete in itself, contains a term which it 
is impossible for the court to construe, without the aid of evidence ali- 
unde, it is proper to resort to such evidence for that purpose.......... 409 
8. If the party by whom the work is to be performed, while the contract is 
executory, does an act which shows conclusively that he does not intend 
to perform his part of the contract, this justifies the other party in treat- 
insane wanna nas danvbodnbes chee bas 00 ctbs00 ees 409 
9. A contract for the sale of cotton, the greater part of which is ungathered, 
to be delivered to the purchaser at a specified place, as soon as it can be 
gathered and ginned, is executory in its character, and does not vest the 
title to the cotton in the purchaser, so as to enable him to maintain tro- 


TT ITY LITTLE Ee 675 
10. A liability evidenced by a written contract cannot be discharged by an 
executory parol agreement.— Walker v. Greene...........-.+0- oeeee 679 


11. A contract for the sale of improvements on land, consisting of sundry 
houses, is not within the statute of frauds of this State.—Scoggin v. Sla- 
es a Sy ay ers ey SSA en Se a an 687 


COSTS. 

1. The action of the Circuit Court on matters relating to the taxation of costs 
may be revised on error, except in certain cases of appeal in which the 
Circuit Court is invested with discretionary power under the act of 1824. 
ea ite tietse se eras bes ELEY CELE CELE 525 

2. When a party, whether ignorantly or oppressively, summons witnesses in 
a cause which is not at issue, or is not for trial at the term to which the 
subpeena is returnable, he will be taxed with the costs of their attend- 
ance; and the advice of counsel cannot protect him. ..............46 525 

3. When a party summons witnesses to sustain his character, after he has 
been notified by the counsel for the opposite party that no attempt will 
be made to impeach it, and such witnesses are not examined on the trial, 
the party by whom they were summoned will be taxed with the costs of 


their attendance, although he acted under the advice of counsel. ...... 525 
4. Costs may be awarded against an executor, when a judgment against him 
is revived by scire facias—Hanson v. Jacks & Wife...........-.... 549 


5. When plaintiff brings debt under the statute, before a justice of the peace, 
to recover the value of trees cut and removed from his premises by de- 
fendant, and, the case being removed by appeal into the Cireuit Court, 
he there recovers judgment for a less sum than before the justice, the 
court may enter judgment for the costs of the appeal, against either par- 
ty, according to the justice of the case. (Clay’s Digest, 315 § 19; ib. 
i ee I 625 
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6. No divest judgment can be rendered in the Appellate Court against the 
plaintiff’s security for costs in the court below; but the certificate of the 
judgment rendered in the former is a suficient predicate for the statutory 
proceeding by motion against the security below.................000- 


See CuHancery PLeapine AND Practice, 12. 


CRIMINAL LAW. 


1. In an indictment against a slave for administering poison to white persons, 
x count is not demurrable for duplicity which charges that the defendant 
“did administer to, and cause to be administered to and taken by” three 
certain free white persons, “a large quantity of arsenic,” &ce.—Ben v. 


2. When the indictment alleges that the defendant “did administer to, and 
cause to be administered to and taken by,” c&e., a certain deadly poison, 
“with the intent then and there feloniously,” &e., “to kill and murder” 
the persons named, it sufficiently charges a violation of the statute (Clay’s 
Dig. 472, § 4,) although not using the same words...............0+: 

3. When the record shows that the prisoner was regularly arraigned, and 
pleaded not guilty, and proceeded to trial without any objection, the ob- 
jection cannot be raised in the Appellat Court, that the record fails to 
show that he was served with a copy of the indictment and a list of the 
jury, two entire days before the trial, or that the venire was returned 


4, A field surrounded by a forest, and situated one mile from any highway 
or other public place, does not loose its private character by the casual 
presence of three persons, so as to make two of them, who fight together 
willingly, guilty of an affray—Taylor et al. v. The State............. 

5. Two or more persons may be jointly indicted for betting or being con- 
cerned in betting at a faro bank. (Clay’s Digest 433 §§ 12, 14.)—Ward 
v. The State.........sc0es ate eiaiein vovlniela\e' Alois: aTalelere lets leis wigioicfereic sie 

6. Betting and being concerned in betting at a faro bank are different grades 

of the same offence, and may properly be charged in the same count. . 

A count charging the defendant with betting at a certain game of cards 

called “ faro,” is sufficiently certain. ............ 0. ee eee eee eee eeee 

It is not necessary that an indictment should be signed by the solicitor. . 

Where several persons are jointly indicted for betting at a faro bank, and 

the evidence shows that one of them only was engaged in the betting, he 
may be convicted, and the others acquitted... .........cc ceeds eens 

10. Ward y. The State, (p. 16) re-affirmed.—Swallow v. The State........ 

11. When the testimony offered by the State is prima facie evidence of the 
defendant's guilt, and there is no rebutting testimony, it is not error to 
refuse to instruct the jury that the testimony adduced by the State is not 
conclusive evidence of his guilt. .............cccccccccccccccseces 

12. If a slave throws off the authority of his master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by physical 
force, evincing by his acts, while in a personal conflict with his master, a 
design to make that resistance effectual in escaping from his dominion and 
authority, the master has the right to employ such means, and so much 
force to any extent, as will be effectual to subdue him. But if the slave 
is not resisting the master by physical force, or by hostile acts, and is 
simply in a state of disobedience, without personal violence towards the 
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18. 


master, then the latter can only administer such punishment as is appro- 
priate to the case, without endangering life or limb—Dave v. The State. 


13. The slave undoubtedly has the natural right of self-preservation or self- 


defence ; but in order to avail himself of this for the justification of his 
acts, he must not himself be a wrong-doer. If, in the perpetration of a 
wrong; he does an act which he might justify if he were in the right, the 
law will no more protect him on the ground of natural right, than it will 
inn eh cni ti ache doom eens bese ares ikem se 
It seems, that malice is not a necessary ingredient of the offence de- 
nounced by the second section of the fifteenth chapter of the Penal Code 
(Clay’s Dig. 472 § 2,) against a slave “who shall commit an assault with 
RIDGES OS De GET WO OMIIR”,, ons cccccsccccssvcvesstocespaces 
When a slave, in a personal conflict with his master, resists his authority 
by physical force, and in that resistance kills his master, he cannot re- 
duce the crime from murder to manslaughter, by showing that in the 
commencement vf the resistance he had no design to take life......... 
If a slave stabs his master with intention to kill, while resisting his au- 
thority in a personal collision with him, it is no justification of the act 
that the slave was impressed at the time witha reasonable sense of immi- 
nent danger to his own Iife. .... 2... sccccvcccscccsccccccens eee 
An act performed by a quick, impulsive, blood-thirsty, abandoned man 
may afford much stronger evidence that the life of the person assailed 
was in imminent peril, than if performed by one known to possess an en- 
tirely different character and disposition, and might very reasonably justify 
a resort to more prompt measures of self-preservation. In such case, the 
act and the status of the actor must be taken together, in order to arrive 
at a just conclusion respecting its nature; and thus the character of the 
deceased may become a legitimate subject of inquiry, as connecting itself 
with the transaction which it may serve to explain—Pritchett v. The 


But however bad and desperate the character of the deceased may have 
been, and however many threats he may have made, he forfeits no right 
to his life, until by an actual attempt to execute his threats, or by some 
act or demonstration at the time of killing, taken in connection with such 
character and threats, he induces a reasonable belief on the part of the 
slayer that it is necessary to deprive him of life in order to save his own, 
or to prevent some felony upon his person...........0..eee cece eeee 
When a homicide is committed under such cireumstances as tend to show 
that the slayer acted in self-defence, the previous threats of the deceased, 
and his conduct upon the fatal occasion, construed with reference to his 
known character and peculiarities, having relation to such conduct and 
tending to explain it, all enter into, and form parts of the transaction, and 
may properly be received in evidence....... pavteenecednes oe necibes 


. A demurrer to an indictment for forgery, on account of a variance be- 


tween the instrument described therein and that offered in evidence at 
the trial, cannot be considered by the court, unless oyer of the instrument 
is craved.—Butler v. The State... .......c.ccccccccccceccccvcvccs 


. A writing in these words, viz: “ By the 25th day of December next I 


promise to pay to Wm. H. Butler, or bearer, the sum of one hundred and 
interest from and two dollars for value received of him, this February 
28d, 1852,” (signed) “Stephens Burns,” is a promissory note within the 
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forty-third section of the fourth ehapter of the Penal Code, (Clay’s Dig. 
428, § 43,) and will sustain an indictment for forgery..............+. 
The statute of this State (Clay’s Digest 442, § 26) dispenses with the ne- 
cessity for using the word “feloniously” in all indictments for crimes 
which were misdemeanors at common law, but are made felonies by our 


Under an indictment for forgery, it is not necessary that there should be 
a literal correspondence between the instrument described in the indict- 
ment and that offered in evidence at the trial ; if the correspondence is 
such as will prevent the prisoner from being a second time put in jeopardy 
for the same cause, should he be acquitted, or from being a second time 
punished, should he be convicted, it is sufficient. .................... 
When there is a patent ambiguity on the face of the note charged to have 
been forged, arising from the use of words which are awkwardly, un- 
skilfully or designedly inserted, it is the duty of the court to examine it, 
and to instruct the jury how it should be read. ...............0.008 


. Parol proof as to the manner in which the prisoner read the note to the 


witness, to whom he offered it, is admissible to show the guo animo with 
rn aii ois ass sv koe ceca ctnn ceecieses 
When a prisoner who has been convicted of felony escapes from jail, after 
suing out a writ of error to reverse the judgment of conviction, and the 
fact of his escape is brought to the knowledge of the Appellate Court by 
affidavits, it is nevertheless the duty of that court to proceed with the 
cause, and, without any reference to the facts outside of the record, to 
determine whether the conviction was according to the forms of law.— 
PUN © TI so kn cree ee caccccesascevinsessetsienesecesios 
When a juror is summoned in a criminal case, the sickness of his family, 
if of such a character as to demand his persona! attention, is a sufficient 
excuse to authorize his discharge, on application to the presiding judge. . 
But when the record shows that, after the list of the jurors directed by 
the court to be summoned had been served upon the prisoner, and before 
the day appointed for his trial, two of the pannel were discharged from 
their attendance by the judge, without the knowledge or consent of either 
the prisoner or his counsel, and that the prisoner, by his counsel, objected 
at the trial to this action of the court, the judgment of conviction will 
be reversed on error, although the bill of exceptions recites that they 
were discharged “on the ground of the sickness of their families”... .. 
In such case, the prisoner may move for a venire de novo ; but when the 
record shows that he objected at the trial to the action of the court, and 
that the court then decided that the jurors were properly discharged, 
this is equivalent to deciding that there was no ground for a venire de 
novo, and the objection may be taken on error asssigned in the Appellate 
2 re reer er TT Terr rer TTT TILtre Teer eee Tere eee 
An indictment for keeping a billiard table in connection with a house 
where spirituous liquors are retailed, as an appendage thereto, is suffi- 
cient when it pursues the words of the statute literally. (Clay’s Digest 
434, § 19.)—Smith v. The State. ........ 6. sce cece ence eee ee eeees 
It is not necessary, in order to constitute a violation of the statute, that 
the billiard table should be kept in the same room, or under the same 
roof, where the spirituous liquors are retailed; if the one is contiguous to 
the other, and forms part and parcel of the same establishment, it falls 
within the statute...........-.ceeeeeeeeeeeees bevise nessacencees 
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32. When application is made to the Appellate Court for writs of habeas 
corpus and certiorari, to revise the action of a cireuit judge in refusing 
bail to a prisoner charged with murder, and the bill of exceptions states 
that the cause was continued “on the affidavit of the prosecutor, which 
disclosed the absence of a material witness for the State, who had been 
regularly subpeenaed,” &e., but the affidavit itself is not set out in the 
record, the Appellate Court will not intend that the affidavit did not sat- 
isfactorily account for the absence of the witness according to the require- 
ments of the statute. If the affidavit was defective, it should have been 
set out in the record, or its defects in some other way made part of the 
petitioner’s case.—Ex parte McCrary....... ccccccccceccssccceces 

33. Although, since the adoption of the Penal Code, the jury have the power, 
in all cases of murder in the first degree, of determining whether the 
punishment shall be death or imprisonment for life in the penitentiary, yet 
this does not make the offence less capital than before. The inquiry be- 
fore the magistrate, on a question of bail, still is, whether the offence 
charged may be capitally punished; if it may, and the proof is evident 
or the presumption great, it is not bailable.............cceceeeeeees 

33. When an examination has been had before a magistrate, or a judge of an 
inferior tribunal, in whom is reposed a sound discretion to admit to bail 
or not, as they may think proper under all the facts and circumstances 
of the case, the Appellate Court will always presume that this discretion 
has been correctly exercised, until the contrary is plainly made to appear. 65 

34. A license to keep a theatre will not protect one who, by contract with 
the licensee, exhibits therein feats of legerdemain or slight of hand.— 
SE Te Ps cana sonnspconke cnn sdapiehe o ceninies 00 ons cemaen 

36. When an indictment is lost or destroyed, it cannot be substituted on sat- 
isfactory proof to the court of a copy, (Justices Goldthwaite and Gibbons 


dissenting.)—Ganaway V. The State... ........cecccecccecccsccvee 


65 


65 


772 


DAMAGES. 
1, The statute which gives double damages for injuries to stock, (Clay’s 


Digest 241 § 3.) is highly penal in its character, and must be strictly 
construed.—Smith v, Causey... .......ssccccsccccccsscccsesececs 
2. To authorize a recovery under this statute, it must be shown that the de- 
fendant’s fence was insufficient, and that the injury to plaintiff’s stock 
arose out of some act of the defendant’s, done or commanded or directed 
EN kn acaeed she kbp 606 es os sntscducsees ce wee. 568 
3. The mere negligence of a servant, acting in the ordinary business of the 
defendant, his master, will not authorize a recovery, although the dam- 
age to plaintiff’s stock actually resulted from such negligence, and al- 
though an action on the case at common law would lie to recover dam- 


568 


IE Or I IDs onc cc ccccccecrcsccnccevesnessecsccsccecsce 568 


4, At common law, no recovery could be had against the owner of domestic 
animals which are not naturally inclined to do mischief, for an injury 
arising from carelessness in keeping them, unless it is averred and prov- 
ed that he knew their vicious propensities, and kept them so carelessly 
and negligently that injury to plaintiff resulted therefrom 

. The master is not responsible in trespass for injuries to stock committed 
by his slaves, under the direction of his overseer, of which the master 
was ignorant, and which he neither authorized nor directed.—Lindsay v. 


Griffin eeeere eee eeereeseeseseeeeeeseeeeeeseeeese eeeeeeeseneee 629 
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6. Double damages cannot be recovered for injuries to stock, unless the dec- 
laration is framed under the statute. (Clay’s Digest 241 § 3.)—Tankersly 
We WOUMWOPUN OWED. (a ccis eens s nsec caccu cea anes cs Umldiellelerelen wield 


DEBTOR AND CREDITOR. 


1, If a partner borrows money, upon the security of his firm’s acceptance 
of another's draft, the acceptance, in the absence of matter which will 
avoidit, establishes the relation of debtor and ereditor, to the amount of 
the draft, between the firm and the lender.—Saltmarsh v. Bower & Oo.. . 

2. When a surety pleads an extension of time by the creditor to the principal 
debtor, and it is shown that the creditor accepted two deeds of trust from 
the debtor, to the first of which the surety assented, evidence of the depre- 
ciation in value of the property thereby conveyed, between the time of 
defendant’s notice to plaintiff to sell and the sale, is irrelevant and inad- 
missible for defendant.—Gray’s Executors vy. Brown..............44- 

3. Where the surety assents to an extension of time to the principal débtor, 
he is bound by his contract as altered; but a subsequent extension of time, 
for a valuable consideration paid the creditor by the debtor, without his 
A TT Casha 60's aa 0 eae CLT Ae i BEX 

4. When a note is given in payment of the debt of another, and a receipt for 

the payment of the debt taken in the name of the debtor, the payee can- 
not recover on the note against the maker, on proof of these facts only; 
the privity or assent of the debtor must also be shown— Williams vy. Sims. 

. When a creditor has in his possession money or property of the principal 

debtor’s, which he may rightfully retain and appropriate to the satisfac- 
tion of his debt, without violating any duty or subjecting himself to an ac- 
tion, and, instead of retaining it, he suffers it to pass into the hands of the 
principal, the surety is thereby, to that extent, discharged—Perrine v. 
Wapent es Dan el Bia nis wsiein's sien be Hebei i SR 

6. The act of 1841 amending the charter of the Fireman’s Insurance Compa- 
pany of Mobile, (Acts of 1840-41, p. 18,) makes it optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
toit; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 


or 


. Ifthe Company does not actually fix its lien upon the stock of a stockholder 
who is its debtor, by refusing to permit its transfer, and no requisition is 
made upon the Company by the surety, to refuse to permit its transfer for 
his protection, the Company may allow the transfer to be made, without 
losing any right against the surety. .......ccccecccscccccccsccceecs 


= 


DEDICATION. 
1. A dedication or gift of land for public uses can only be made by the owner 
or proprietor; a mortgagor has no such power, as against th» mortgagee 
and those claiming under him, although, as to all other persons, he is re- 
garded as the owner.—Hoole & Paullin v. Attorney General........... 
2. But if the mortgagee assents to the dedication made by the mortgagor, he 
will be bound by it, as also those claiming underhim................. 
3. The mere fact of acquiescence on the part of the owner in the use and enjoy- 
ment of a way by the public, as a public road or highway, would not 
create the presumption of a dedication, until after the lapse of twenty 








855 





262 


262 


512 


575 


575 


575 


190 


190 





856 INDEX. 


years, without some clear and unequivocal act on his part amounting to 
an explicit manifestation of his intention to make a permanent gift of the 
UPON coc b deere ccs evecccccedcadectuce ce cdeeeet bes 190 

4, The fact that the owners of the fee, in a conveyance of an adjoining tract of 
land, described it as lying east of the road, is not an act of such an unequiv- 
ocal and decisive character as to amount to an implied dedication of it to 
a I Ig ins oon ok go sinc csi cere cccneccencess once sesew Suen e 

5. The dedication of a road to the public must, in the absence of all testimony 
proving that value was paid for the grant, be regarded as voluntary and 
gratuitous ; and the expenditure by individuals of money or labor in open- 
ing it, so far as the public is concerned, is no evidence of a valuable consid- 
eration paid for the grant of the land to the public use ............... 190 


190 


DEEDS. 
1. In the construction of deeds the cardinal rule is, to arrive, if: possible, at 
the trfe intent and meaning of the grantor, from a fair consideration of 
the whole instrument, and then to give effect to that intention, if it can be 
done without violating any rule of law; and if the instrument bears upon 
its face evidence that it was written by a person unskilled in legal tech- 
nicalities, a much greater latitude of construction is indulged, than when 
it is formal and technical, and appears to have been drawn by a skillful 
Grofiemenn—Hataner 'v. Bamith. 2... cei et ccc ccccccccccsees 438 
2. A deed of gift was in these words, viz: “Know all men by these pres- 
ents, that, I, A. G., forthe love and affection I have for my daughter 
Mary, that I have given her a certain negro girl named Eliza, about ten 
years old, with all her issue; which said negroes I warrant and defend to 
the said Mary during her life, and to her heirs afterwards, (especially 
those who, in the course of Providence, may live the longest with her,) 
against the lawful claims of any person or persons whatsoever.” Held: 
That the donor’s daughter took an absolute estate in the slaves, and not 
CR el Pee Pes CLEP ELE ET TELS Ieee 438 
8. The case of Ewing y. Standifer, 18 Ala. 400, re-affirmed............. 488 
4. When the clerk’s certificate that a deed was properly recorded, misde- 
scribes the name of the grantor, by substituting another name, (as McKin- 
nie for McKewen,) it is not sufficient to prove a compliance with the 
registration acts, and to render the record admissible in evidence.— 


5. The opinion of the clerk by whom the deed ought to have been recorded, 
that the deed offered in evidence was the one which was recorded, is ille- 
gal and inadmissible as evidence. ...........ceececceccccccccccces 446 
6. The statute of Mississippi in relation to the registration of mortgages and 
deeds of trust, (Hutchinson’s Code, 605-6,) does not apply to a written 
agreement by which a planter assigus his crop of cotton to his commission 
merchant, to secure the latter for advances previously made on it, with 
a stipulation that the cotton shall not be sold before a specified day, un- 
less directed by the assignor—Bryan v. Smith............0.eeee0e- 534 
7. An unrecorded deed or mertgage is valid and binding between the parties 
themselves, and passes the legal estate.—Center v. P. & M Bank et al... 643 
8. If a subsequent purchaser is put in possession of such facts concerning 
the title of the vendor as would cause a prudent man to make further in- 
quiry before completing his purchase, he cannot invoke the statutes of 
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registration against a prior bona fide purchaser for valuable consideration, 
but is chargeable with the notice required by the statute, and entitled to 


OE cai amis ons ernninicee te nwis nadie nee +atnase aeeepstindiies 648 
9.- If the first purchaser fails to record his deed, the onus of proving notice 

to a subsequent purchaser or judgment creditor is thrown on him....... 643 
DEPOSITIONS. 


1. Answers to interrogatories under the statute are governed by the same 
rules that are applicable to answers to bills of discovery in chancery, so 
far as respects the nature of the discovery sought, and the effect of the 
answers as evidence when made.—Saltmarsh v. Bower & Co........... 221 
2. In answer to a bill of discovery in chancery, nothing can be considered 
impertinent which tends to disprove the existence of the cause of action 
or defence set up in the bill; and in like manner, an answer to interrog- 
atories under the statute, whether it is purely responsive, or contains 
affirmative irresponsive allegations in avoidance of the demand, cannot be 
made the subject matter of exception. ..............seeeecceceses 22 
3. When a party files interrogatories under the statute to his alveibiey, it 
it is optional with him to read the answer or not; but if he offers a por- 
tion of it, he thereby makes the whole of it evidence Seepuesesocenewes 221 
4. The case of Lake v. Gilchrist, 7 Ala. 955, overruled as to the last point.. 221 
5. The failure of the commissioner to date his certificate is not a valid ob- 
jection to the admission of the deposition—Dill, Guardian v. Camp.... 
6. Where a deposition is returned to the clerk by the hands of a private per- 
son, it is not incumbent on the party offering it to prove that he was 
I iia BSR Fp ces iens Seen ghey anne cdsoden 
1. The objection to a deposition that there was no notice of the time and 
place of taking it, cannot be raised for the first time in the Appellate 
Coumt:. .. 000 Te TOT ee T ET EET TTT eT TORT ete 
8. When a deposition is taken de bene esse, at a time and place specified in 
the commission, it cannot be excluded because the commissioner returns 
with ita list of interrogatories, not signed by counsel, which were not filed 
in the clerk’s office, and a copy ef which was not served on the opposite 


249 


9. A deposition may be taken at any time during the term of the court to 
which the commission is returnable, before the case is called fer trial in 
White ida to he ION Sok. ie 6k oc ce te cee cv ee reese dows cen tie sense 249 
Although it is not necessary that a release should be delivered person- 
ally to a witness, in order to restore his competency, yet it is necessary 
that he should be apprised of its existence when his deposition is taken ; 
and where the release is attached to the deposition by the commissioner, 
but there is no proof that the witness ever saw it or knew of its exist- 
ence, it is not sufficient to restore his competency.—Gray’s Executors v. 


10. 


c—] 


262 
11. 


_ 


A general objection to the testimony of a witness when bis deposition is 
taken does not raise the question of incompetency by reason of interest, 
and chould be disregarded..............cccccccccccscsccecescocccces 262 
An objection to a deposition on account of the interest of the witness can- 
not be raised for the first time when offered on the trial, if the party ob- 
jecting knew that he was interested when the deposition was taken; but 
if the objection is made as soon as may be after the interest is discovered, 
eer enrrrrerrerrr rT rar rir rerrr Tt terre eee ee 262 
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13. A purty is ont slowed to guide an nimi or to call he pert of: a 
transaction only ; if he calls for an admission, either by bill of discovery 
or interrogatories under the statute, the opposite party has the right to 
state all that was said at the time in relation to the same subject ; if be 
seeks a discovery as to an act, the other party may legitimately state in 
his answer whatever would be part of the res geste.—-Pritchett v. Munroe 

14. When the testimony of a party is taken on interrogatories under the stat- 
ute, while the principles which apply to the discovery are necessarily the 
same as those which prevail in chancery, the rules of practice as to the 
mode in which objections are to be made to the testimony are those which 
apply to the testimony of other witnesses taken by interrogatories in the 
Odtttt OF MAW. 0. v.05 vice ccind ar ncigsececnWicceesececaddccerastares 

15. Whena party offers in evidence his own answer to an interrogatory, a part 
of which is irrelevant and irresponsive, there is no error in excluding the 
CR ERNIPAE oae ches Us na ck nhbnbabiane “Kedde sehan ae eeinnberis* 

16. When a letter or account current is attached to the deposition of a witness 
in answer toa cross-interrogatory, if the party calling for them declines to 
read them, the opposite party may read them in evidence to the jury.—Ed- 
GAP V. BIOAID. 2 5 6 os «00:05 5.0 0's) 90:8'9 wen apinisieieinwsapisicicie «.9] 010's,0.0.0,° 


DETINUE. 


1. Possession and the right of possession, accompanied by a lien for money 
advanced, entitle the plaintiff to recover in detinue or trover against the 
sheriff who disturbs his possession by levying an attachment on the cotton, 
as the property of the defendant in attachment to whom the advanees 
eT RS ee ee 


DEVISE, LEGACY AND BEQUEST. 

1. The first clause of a will, after an absolute bequest of certain specific prop- 
erty to the testator’s wife, was as follows: ‘That she may have a comfort- 
able support and maintenance, I give her the tract of land on which I now 
live, together with all my property of every kind whatsoever that I may 
die possessed of, for her use, during her natural life,” de. A subsequent 
clause was in the following language: “I give and bequeath to 
my niece, Ann Finley, my negro boy Franklin, to her and her heirs forever, 
and also my negro girl Peggy, until she arrive at the age of twenty-five 
years, at which age she is to be emancipated,” &e. Held: 

That Ann Finley took a vested remainder in the slaves bequeathed to her, 
limited upon the life estate of the aevtatent 8 widow.—Hunter, Executor v. 


2. Where personal nats is bequeathed to one for life, with remainder over 
in fee, the executor can make but one delivery; a delivery to the first 
taker enures to the benefit of the remainder man, and a ‘delivery: to the 
latter, with the assent of the former, is equally good; and in either case, 
the title of the executor is gone forever...........cc cece cess ceeeeees 


DOWER. 

1. The statutory jurisdiction of the Court of Probate in the allotment of 
dower is in derogation of the common law, and the proceedings must 
therefore conform to the statute in every essential particular. The peti- 
tion must allege the marriage, the seizin of the husband during cover- 
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tare, and his death; it nut contain a description of the lands in which 
dower is claimed, and aver that they lie in the county where the petition 
is filed; it must also show whether the deceased died testate or intestate, 
who are his heirs, who his personal representatives, if any, and who the 
tenants of the freehold; the record must also show that the necessary 
parties are before the court.—Martin’s Heirs and Adm’rs v. Martin.... 
2. An allegation in the petition that the demandant is the widow of the de- 


3. An allegation that the decedent died in the county in which the petition is 
filed, “seized and possessed of the following lands,” is not a sufficient 
averment that the lands are situated in that county................. 

4. An allegation that certain named persons “are his only legitimate chil- 
dren, is not a sufficient averment that they are the only heirs at law of 
ists: fii Hae eds TTA ia ies 5a eh se 

5. In the exercise of its summary jurisdiction over the subject of dower, the 
Court of Probate has no equity jurisdiction, but proceeds according to 
the rules of law; so that-if the demandant has a legal right to dower, 
it is the duty of the court to allot it, irrespective of considerations which 
are purely of equitable cognizance. ..........sccceccccecececcecees 

6. When a woman marries a man who has another wife living, such marriage 
imposes no obstacle to her subsequent marriage with another man; and 
the fact that, at the time of her supposed first marriage, she knew that 
such former wife was living, would not in any manner affect her subse- 
quent marriage, or her right to have dower in her husband’s estate allot- 

- ted toher by the Court of Probate... ........ccccecnccccccccecees 

7. The Court of Probate has no jurisdiction to go into an inquiry, whether 
lands in which dower is claimed were purchased by the deceased with 
money obtained by him from a woman with whom, after a voluntary sep- 
aration between him and demandant, he had contracted a supposed mar- 
riage, and with whom, as his lawful wife, he lived until his death...... 

8. The wife cannot, under any agreement entered into during coverture with 
her husband, bar her right of dower; nor will she be estopped, ina court 
of law, from asserting her claim, by any recognition on her part, after a 
voluntary separation from her husband, of his right to marry another 
woman, or of the validity of his supposed subsequent marriage........ 

9. When no provision is made for the widow by the busband’s will, she may 
claim dower without any express dissent from it. .......0...000 sisieis 

10. When the subject matter of the litigation arises out of a contract either 
express or implied, a married woman may be estopped by acts or declar- 
ations upon which others have been induced to act, and against the truth 
of which it would work fraud and injustice for her to aver; but this doe- 
trine can have no application to dower, which does not arise out of, and 
is not dependent upon any contract...........+s000 cocesevescveee 

1]. When a petition for dower is defective for want of the epee wentien 
and necessary allegations, it may be amended; and in such case the Ap- 
pellate Court will not dismiss the petition, but will remand the cause, 
that the proper amendments may be made........+..-02+++008 coeee 


EJECTMENT. 


1, When the plaintiff in ejectment shows an outstanding title against that of 
his lessor, and does not connect himself with if, he may nevertheless re- 
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cover upon his lessor’s title, when the defendant, by claiming ender the 
same lessor, is precluded from setting up an outstanding title. —Seabury 
V. Sitowart 6. Rastom....0.ccecccsncccceccceveceessdpeesceccveces 
. Where plaintiffs and defendant in doctmenh claim nde the same les- 
sor, a deed from defendant conveying the premises to one of the plaintiffs, 
in trust for the payment of a debt to a third person, does not operate as 
an estoppel against plaintiffs’ recovery. ...........0 0 eee eeeee ewes 





. When plaintiff declares upon a joint demise from three lessors, and, on 


motion of defendant, the names of two of them are struck out, the latter 
cannot complain on error that the name of the third lessor was allowed 
to stand in the declaration; nor is the action of the court revisable on 
error, in refusing to strike out the names of the two, unless the defend- 
ant would permit the name of the third to stand, as on his sole demise. . 


. When defendant in ejectment is precluded from setting up an outstanding 


title against plaintiff’s lessor, the admission of irrelevant testimony on 
part of plaintiff to rebut an outstanding title is not an error for which 
ee OR BUI 05 ones enorme nccanaps cosnonscnnesse 


ERROR. 


The action of the Circuit Court in permitting additional evidence to go to 
the jury, to prove the venue as laid, after the argument has been closed 
and the jury instructed, is purely discretionary, and not revisable on error. 
ST PNG ane so oh 2 evb exh eece aSssu shc%0 08 se0cess 


. Injury will be presumed from error, unless the record itself rebuts the 


presumption, and shows affirmatively that no injury could have resulted 
from the ruling of the court to the party excepting................-. 


. A writ of error lies under the act of 1846, in all cases in which a non-suit 


is taken on account of the adverse ruling of the court upon the pleadings 
in the cause—Duncan, Adm’r, v. Hargrove et al................ bee 


. The act of 1846 embraces proceedings by scire facias commenced since 


its passage, to revive a judgment rendered previously to its passage. .. 


. In scire facias to revive a judgment against several joint defendants, if 


one defendant pleads separately, and issue is taken on his pleas, while 
the plaintiff demurs to the pleas of the other defendants, and, on account 
of the adverse ruling of the court on the demurrers, takes a non-suit, a 
writ of error under the act of 1846 on this non suit is properly sued out 
against all the defendants; in such case, the writ does not amount to a 
diseontinuance as to the defendant upon whose pleas issue was taken... 


. The refusal of the court to strike out a plea on motion of the plaintiff, is 
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. One of several joint defendants in a judgment may sue out a writ of error 


in the name of all, and give a writ of error bond superseding the whole 
judgment; and this does not discharge the other defendants from their 
liability, although they were only his securities on the note which is the 
foundation of the judgment. .............ccesccccccccccccccccces 


. When plaintiff declares upon a joint demise from three lessors, end, on 


motion of defendant, the names of two of them are struck out, the latter 
cannot complain on error that the name of the third lessor was allowed 
to stand in the declaration; nor is the action of the court revisable on 
error, in refusing to strike out the names of the two, unless the defend- 
ant would permit the name of the third to stand, as on his sole demise. 





207 


207 


207 


207 


28 


28 


150 


150 


150 


150 


150 


—Seabury v. Stewart & Easton.................. seve dee ees os <4 207 
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9. When defendant i in » ejectment 4 is a prechuded from setting up an outstanding 
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title against plaintiff’s lessor, the admission of irrelevant testimony on 
part of plaintiff to rebut an outstanding title is not an error for which 
the judgunentt will Ge reversed 355i). ot eee eae 207 
A motion to quash the bond, when made at the trial by the obligors after 
the pendency of the suit for several years, is addressed entirely to the 
discretion of the court.—Gayle v. Bancroft’s Adm’r..............00- 316 


. So also, it is discretionary with the court, to allow an amendment of the 


title of the ease, as prefixed to the issue, by adding the name of another 
defendant in execution, so as to make it correspond with the execution, 
after the trial has been commenced............. cece cece cece ceces 316 


2. After the defendant has introduced parol evidence of the contents of a 


deed, without objection from the claimant, and the claimant has cross-ex- 
amined the witness touching the same matter, it is discretionary with the 
court to exclude the parol evidence, on motion of the claimant, and this 
discretion will not be reviewed on error.—Allen y. Smith. ...... eocie 3-416 


. But it is error to admit parol evidence of the contents of a deed, against 


the objection of the opposite party............ cece cece cece ee eeeee 416 
When a party offers in evidence his own answer to an interrogatory, a 
part of which is irrelevant and irresponsive, there is no error in excluding 
the entire answer.—Pritchett v. Munroe... 2.2.2... ee cece cece ee ee ees 501 
A writ of error lies under the act of 1848, from a decree of the Court 
of Probate, rendered on anannual settlement by an administrator. (Over- 
ruling Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 
11 Ala. 49.)—Thompson & Wife v. Hunt, Adm’r......... cece eeees 517 
But the act of February 11, 1850, so far modifies the act of 1843, as to 
destroy the final character of such decrees and render them interlocu- 
ee eT EE Te ee eee 517 
The action of the Circuit Court on matters relating to the taxation of costs 
may be revised on error, except in certain cases of appeal in which the 
Circuit Court is invested with discretionary power under the act of 1824. 
PRE hy Fas i is india dante awash sh igbbed 525 
After the evidence on both sides has closed, it is discretionary with the 
court to receive additional evidence ; and this discretion is not revisable 
on arvana, v.. GES 050.5 0.40 c5tis cio daeiabsacnntinspes seas 529 
A decision of the inferior tribunals upon facts, cannot be made the basis 
of an assignment of error, unless the record shows that exception was 
taken in the court below to its ruling—Smith’s Dist. v. King, Adm’r... 558 


. A motion to quash a bond given for the trial of the right of property, 


made by some of the obligors, is addressed to the discretion of the court, 

and its refusal to quash is not revisable on error—Gayle & Riggs v. 
Ble: BMPs inns. 0:58:50 00 00.00 nevins's nes ccsleetinn sane penieh aa 648 
When the evidence disclosed by the record would have justified the court - 

in instructing the jury that they must find for the plaintiff, an erroneous 
charge could be productive of no injury to defendant, and therefore fur- 
nishes no ground of reversal in his favor—Donley v. Camp..........- 659 


2. The limitation for writs of error from decrees of the Court of Probate, 


is three years—Binford v. Binford...........:0e eee e cece eee eeeeee 682 
When a minor propounds his interest by petition to the Court of Pro- 
bate, and is made a party to a decree previously rendered, for the pur- 
pose of contesting its validity by writ of error, the entry making him a 














862 INDEX. 
party relates back to the rendition of the decree, and he must sue out his . 
writ of error within three years from the rendition of that decree.... 682 
24. When a writ of error is sued out in the name of one of the defendants 
“et al.” the abbreviation cannot, strictly considered, be construed to 
mean the other defendants in the cause below; but under the statute al- 
lowing amendments of writs of error, (Clay’s Digest 312 § 39) the writ 
will be considered amended, so as to conform to the actual facts —Colvin 
Hak Ws Owain I os os A Gs ce SN EUG Sic Es eee dae oseio e's 782 
. When a bill is filed to charge an undivided estate with the payment of a 
debt, the husband of a distributee is a necessary party to the suit; but if 
he dies after final decree, and before a writ of error is sued out, his repre- 
sentatives are not necessary parties to the writ, as the interest which he 
represented survives to his wife.—Colvin et al. v. Owens............+- 782 
26. And if the husband, in such case, adopts the answer of the executrix, 
his mother-in-law, and acts as her agent and assistant in the management 
of the suit, this does not render it necessary to make his representatives 
parties to the writ of error, as no decree could be rendered against them 
ee RN Or RO a nis hivid s sc Sowa wes sea rdvadcssccesensvies 782 
27. After the evidence is closed, it is discretionary with the court to allow 
additional evidence to be submitted to the jury, if the justice of the case 
requires it; and its discretion is not revisable on error—Edgar v. McArn. 796 


ESTOPPEL. 
1. The wife cannot, under any agreement entered into during coverture with 
her husband, bar her right of dower ; nor will she be estopped, in a court 
of law, from asserting her claim, by any recognition on her part, after a 
voluntary separation from her husband, of his right to marry another 
woman, or of the validity of his supposed subsequent marriage.—Martin’s 
Heirs and Administrators v. Martin. ..............02ccseseeeecees 86 
2. When the subject matter of litigation arises out of a contract either ex- 
press or implied, a married woman may be estopped by acts or declara- 
tions upon which others have been induced to act, and against the truth 
of which it would work fraud and injustice for her to aver; but this doc- 
trine can have no application to dower, which does not arise out of, and is 
not dependent upon any contract. ............ cece cece reece eeees 86 
3. Where plaintiffs and defendant in ejectment claim under the same lessor, 
a deed from defendant conveying the premises to one of the plaintiffs, in 
trust for the payment of a debt to a third person, does not operate as au 
estoppel against plaintiffs’ reeovery.—Seabury v. Stewart & Eastton.... 207 
4. When the claim suit has been pending for several years, and a judgment 
has been rendered against the claimant, which is reversed on error in the 
Appellate Court, the claimant is estopped by the record from disclaiming ; 
if he has been really ignorant of the proceedings carried on in his name. 
and if his remedy is by disclaimer, the court is not bound to notice his 
disclaimer, unless he also avers his ignorance of the previous pendency of 
the suit, and the want of authority on the part of the attorney who had 
appeared in his name.—Gayle v. Bancroft’s Adm’r..............+++- 316 
5. When defendant in execution, having an equitable title to land, directs the 
sheriff to levy on it, which the latter does, and the land is sold, and the 
proceeds applied to the satisfaction of the execution, and defendant deliv- 
ers up possession to the purchaser, assuring him that the title is perfectly 
good, he is estopped from setting up the legal title, subsequently ac- 
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quired, against sub-purchasers for valuable consideration, who have paid 
the purchase money and received conveyances without notice of the de- 
fect in title, and will be enjoined in equity from proceeding in ejectment at 
Lasers Mibene, Chak: Cea a bie 6 5 sie Sic sins'e vs ce vais ele ete cnceues 548 


. Where the location and survey of an incomplete Spanish grant, made 


under the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and location, the grantees and the 
United States are mutually bound and estopped by it from disputing that 
line. —Magee v. Doe ex dem. Hallett & Walker.................0005 699 


. A mortgagee is estopped from setting up against his assignee a title 


which dwelt in him at the time of the assignment, or one which he after- 
wards acquires—Center v. P. & M. Bank etal....... aweeinh bin bceiasy ince 743 


. Mutuality is an essential ingredient in all estoppels; and as a slave can 


neither be bound by a covenant, nor hindered by an estoppel, the law will 
not allow him to claim the benefit of an estoppel against another.—Bent- 
ley et al. v. Cleaveland......... ante» «apne eopeegle Cam shied nevis te . 814 


EVIDENCE. 


i. 


or 





To render a witness competent to testify to the general character of the 
accused, it is not necessary that he should know what a majority of his 
neighbors said or thought of him, nor that he should have heard some one 
say what a majority of them said or thought of him ; the only test of 
his competency is, whether he knows the general character of the accused 
among his neighbors or those acquainted with him.—Dave v. The State. 23 


. The action of the Circuit Court in permitting additional evidence to go to the 


jury, to prove the venue as laid, after the argument has been closed and 
the jury instructed, is purely discretionary, and not revisable on error.. 23 


. When a homicide is committed under such circumstances as tend to show 


that the slayer acted in self-defence, the previous threats of the deceased, 
and his conduct upon the fatal occasion, construed with reference to his 
known character and peculiarities, having relation to such conduct and 
tending to explain it, all enter into, and form parts of the transaction, and 
may properly be received in evidence.—Pritchett v. The State........ 39 


. The bond given by the intended husband, preliminary to obtaining a li- 


cense, is relevant and legal proof of the marriage; but when the marriage 
was celebrated in another State, to make a certified copy of the bond 
admissible in evidence here, it should be shown that it was required by 
the laws of that State to be recorded, and the copy should be authenti- 
eated according to the act of Congress of 1804. (Clay’s Digest 619.)— 
Martin’s Heirs and Administrators vy. Martin. ..........-..-eee sees 86 


. A promissory note executed by a child to his father, is, of itself, no evi- 


dence of an advancement; and it is error to allow it to go to the jury “as 
evidence of an advancement.”—Grey’s Heirs v. Grey's Adm’rs........ 238 


. But parol proof is admissible to show a subsequent agreement between 


the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 233 


. Where a surety pleads an extension of time by the creditor to the princi- 


pal debtor, and it is shown that the creditor accepted two deeds of trust 
from the debtor, to the first of which the surety assented, evidence of the 
depreciation in value of the property thereby conveyed, between the time 














864 INDEX. 


of defendant's notice to plaintiff to sell and the cale, i is ievelovent and i in- 
admissible for defendant.—Gray’s Executors v. Brown.............-- 262 

8. An agreement made on Sunday, for the rent of land, is void onder the 

statute, and cannot be set up by either party as a contract; yet it may 

be looked to, in connection with other cireumstances, to explain the char- 

acter of the defendant’s possession, and to account for the subsequent con- 

duet of both parties in relation to the land: it may be proved as a de- 

claration or admission on the part of the plaintiff, forming part of the res 

geste.—Rainy Vv. Capps. ........cceceeeececcccevecees eRe sere. 288 

9. In an action on the ease for fraud and deceit in the purchase of a slave 

by defendant from plaintiff, although the consideration is stated in the bill 

of sale, which is produced, to be a certain sum of money, yet parol proof 

is admissible to show that, at the time of the sale, defendant also prom- 

ised to carry said slave out of the State—Dixon v. Barclay........... 370 

10. Parol proof that a firm name was signed to a note, of which firm defend- 

ant was a member, is admissible without the production of the note 

itself, when it is not the foundation of the suit, and is not in the possession 

or control of the party offering the evidence...... Fs Se ie 370 

11. When defendant is sued as surviving partner of a firm, in an action on 

the case for fraud and deceit in the purchase of a slave, the declarations 

of his deceased co-partner, by whom the contract was made, before and 

after the purchase, as to his object in purchasing, are not admissible evi- 

dence for the defendant, to show that his co-partner made the purchase 

on his own individual account, and not on account of the firm...... ... 370 

12. A negro trader may testify as to the value of a slave at a particular 

time, although he never saw the slave until three years after that time ; 

and however weak and unsatisfactory such proof may be, it is error to re- 

i i De ra ye ee ee Seer . 370 

13. When the lease contains no express stipulation against the lessee’s right 

to assign his term, paro! proof is not admissible to show that the premises 

were to be used and occupied by the lessee himself.—Nave v. Berry etal. 382 

14, Whenever a written contract, complete in itself, contains a term which it 

is impossible for the court to construe, without the aid of evidence 

aliunde, it is proper to resort to suck evidence for that purpose.—Drake 


v. Goree etal... . i006 56000. peseedlmvendecicwoserendecseses asses -- 409 
15. A general objection to testimony may properly be ov remvehed, when pent 
of it is admissible—Allen v. Smith................. Govses eee cseue 416 


16. On a trial of the right of property in slaves, which are shown to have 


been bid off by the defendant in execution at an administrator’s sale, and 
a note for the purchase money given by him and claimant, and another 
as surety, proof of a request by claimant of said surety that he might be 
included in a deed of trust which said surety was about to take from said 
defendant to secure the payment of said note, is admissible evidence for 
IE BG Be Sitesi EVs bhai Wks dN HEWN EN oe 05-0905 5 07006 416 


17. After the plaintiff has introduced parol evidence of the ontwate of a 


deed, without objection from the claimant, and the claimant has cross- 
examined the witness touching the same matter, it is discretionary with 
the court to exclude the parol evidence, on motion of the claimant, and 
this discretion will not be reviewed on error..........00seeeeeeeeees 416 


18. But it is error to admit parol evidence of the contents of a deed, against 





the objection of the opposite party....... sv d'vie Vb. dele erwe dio'oud ee «++ 416 
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19. As the plaintiff in execution succeeds only to the rights of the defendant, 


20. 


to 
— 


to 
to 
. 


to 
oo 


any declaration of the claimant which would be admissible evidence for 
himself in a suit between him and the defendant, is also admissible for 
him on the trial of the claim suit...............c0cccecescesees «+» 416 
When the clerk’s certificate that a deed was properly recorded, misde- 
scribes the name of the grantor, by substituting another name, (as McKin- 
nie for McKewen,) it is not sufficient to prove a compliance with the 
registration acts, and to render the record admissible m evidence — 
Jones v. Parks....... FOOT OO Or On OO On ne 446 


. The opinion of the clerk by whom the deed ought to have been recorded, 


that the deed offered in evidence was the one which was recorded, is ille- 

gal and inadmissible as evidence. ......... 0. cece cece cece cece ees 446 
In assumpsit by husband and wife against the executors of the wife’s 
father, on an alleged indebtedness of the deceased to the wife, it was held : 

1. That a memorandum book in the handwriting of the deceased, con- 
taining eutries made by him a few days before his death, and purport- 

ing to give a list of all the debts owing by him, is not admissible evi- 
dence for the defendants. 

That after plaintiffs had introduced evidence of declarations made by 

the deceased, as to his intention to give each one of his daughters the 
same amount of property, and of the amount given to the others, it 
was competent for the defendants to rebut this proof, by evidence 
showing that the deceased had given money and property to plaintiffs 

by way of advancement, and had supplied them with the means of 
living for a number of years.—Harrison’s Ex’rs. v. Cordle & Wife.... 457 
In a contest between plaintiff in attachment and a claimant of the fund 
attached in the hands of a garnishee, who is brought in by notice under 

the statute, after plaintiff has shown that the money once belonged to 

the defendant in attachment, it is competent and proper for the claimant 

to show that its ownership was changed before the service of the garnish- 
ment, and that he has become entitled to it; and any evidence which tends 

to establish this fact, is admissible for the claimant—Brooks v. Hildreth 
STOO sinc rite Cini bs oss bees gy 0s 30 wed ween Ree 469 


to 


. On the trial of an issue devisavit vel non, to test the validity of a will 


alleged to have been obtained by fraud and undue influence on the part 
of the testator’s wife, and in which she was the principal legatee, propo- 
nent proved a conversation between testator and the witness had two 
days before the will was made, in which testator spoke of his slaves 
giving him a great deal of trouble, and said that he did not know what 
to do with them; witness advised him to give one to each of his children, 
which he refused to do, saying ‘‘ that his sons-in-law should never have 
any of his property, and as to his daughters, as they had made their bed, 
so they must lie.” He then offered to prove declarations of the wife, 
made in this conversation, to the effect that she wished her husband to 
make a will different from the one propounded, and which should make 
provision for his daughters. Held : 
That these declarations were not admissible to sustain the will—Roberts, 
Ex’r, v. Trawick et al......... cc ccec cece cee csecerecencees ones 
Although the declarations or admissions of a party are evidence against 
himself, yet they do not, when offered, justify him in introducing proof of 
his counter declarations, made at a different time, unless the latter form 
a part of the res geste... ccc cec cece eer e cece ener ee teeeeeneeeeeees 


490 











866 





26. A party is not allowed to garble an admission, or to call for a part of a 


transaction only ; if he calls for an admission, either by bill of discovery 
or interrogatories under the statute, the opposite party has the right to 
state all that was said at the time in relation to the same subject: if he 
seeks a discovery as to an act, the other party may legitimately state in his 
answer whatever would be part of the res geste.—Pritchett v. Munroe. . 
27. When the testimony of a party is taken on interrogatories under the 
statute, while the principles which apply to the discovery are necessarily 
the same as those which prevail in chancery, the rules of practice as to 
the mode in which objections are to be made to the testimony are those 
which apply to the testimony of other witnesses taken by interrogatories 
TONNE Rs 6a win 00600000 cede nie nbeeds oonedeee sade 
28. When a party offers in evidence his own answer to an interrogatory, a 
part of which is irrelevant and irresponsive, there is no error in excluding 
RS tits cabin uid ences cnamden en sieceuies a4 vanes 
29. Declarations explanatory of an act which is itself not evidence, are inad- 
missible as evidence.—Gilbert v. Gilbert. ...........00eeeeeeeeeeees 
30. Undue influence must be such as, in some measure, destroys the free 
agency of the testator, and prevents the exercise of that discretion which 
the law requires in relation to every testamentary disposition ; it is not 
enough that he is dissuaded by solicitations or argument from disposing 
of his property as he had previously intended ; it must be equivalent to 
moral coercion, and constrain the testator to do that which is against his 
will, but which, from fear, the desire of peace, or some other feeling, he 
ak 6 vx ie th wentincn bine wwees 02 cadeescesscesnees 
31. In determining the question of undue influence, the fact that the will 
makes an unnatural disposition of the property—the physical and men 
tal condition of the testator at the time the influence is exerted—the 
relative position of the testator and the person exerting the influence, 
and the motives of the latter, as deducible from interest to himself, or 
from affection or animosity to others, may all be proper circumstances to 
be taken into consideration. .. 2.2.0.2... cc cr ccccccccccvcccsscseess 
32. Acts and declarations of the testator before the publication of his nuneu- 
pative will, and his expressions at the time of its execution, tending to 
show a paternal feeling and affection towards a child for whom the will 
made no provision, are admissible evidence for the contestant.......... 
32. So, also, acts of officious intermeddling, harrassing and annoying to a 
dying man, or evincing a purpose to hurry him on to the act, without 
giving him time to deliberate, are admissible evidence against the will. . . 
33. But testimony showing that two of the testator’s relatives who re- 
sided in the same neighborhood with him, had never heard of the will 
until a short time before it was offered for probate, is not admissible, 
either as tending to sbow that undue influence was exerted, or that no 
such will was in fact made. .........cccccccccsscccceccccascesces 
34. After the evidence on both sides has closed, it is discretionary with the 
court to receive additional evidence; and this diseretion is not revisable 
I ini Poe hs Ree en 9s 09 20:09 na drinh Sig Heer EPs 


35. In assumpsit to recover the amount of a tavern bill consisting mostly of 
items for spirituous liquors, plaintiff having introduced evidence tending 
to show defendant’s admission of the correctness of the account, defend- 
ant cannot introduce proof of his habits of sobriety, or that he was fre- 
quently at the tavern without drinking at all—Jones v. Cooper. ....... 
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36. When there is a conflict in the testimony of two witnesses which cannot 
be reconeiled, regard must be had, in determining which one is mistaken, 
to the capacity of the witnesses, their respective opportunities of know- 
ing the facts to which they depuse, and the nature of the facts deposed 
to, as calculated to impress themselves with more or less foree on the 
memory.—Hitt and Wade v. Rush et al.............ceeeeeeceeeees 

37. On a trial of the right of property in slaves, the declarations of the de- 
fendant in execution as to his intention in removing them beyond the limits 
of the State, made one or two days before their removal, are too remote 
from the actual removal to form part of the res geste, and are therefore 
not admissible evidence for the plaintiffi—Newcombe v. Leavitt....... 

38. Declarations of the defendant in execution showing a fraudulent intent 
on his part, are not admissible evidence against the claimant, unless he or 
some one through whom he claims was connected with the fraud...... 

39. When the hirer of a slave is sued individually for the hire, and he de- 
fends on the ground that the contract was made with him as agent of 
another, a letter from his principal to defendant, written after the con- 
tract was made, and showing a ratification of it by the principal, is admis- 
sible evidence for defendant.— Waring v. Moseley, Adm’r............. 

40. In assumpsit to recover the discount on depreciated bank notes received 
by plaintiff from defendant, on a settlement had between them, parol 
proof is admissible to show that, at the time of the settlement, defendant 
promised to pay this discount, although he gave his due bill for the bal- 
ance found against him estimating them at par.—Mills v. Geron........ 

41. Where the evidence of a deceased witness is offered, the substance of his 
whole testimony must be proved; if any parts of it are irrelevant, the 
court may reject them, but the witness cannot determine upon the rele- 
vancy of the portions which he omits to prove.-—Magee v. Doe ex dem. 
SE NN As sas sc ceSeon Siwwdends Sens cenhansed babe 

42, When a bankrupt’s certificate is attacked on an allegation of fraud in with- 
holding moneys in his hands, after the defendant has introduced evidence 
to show that the business in which he was engaged for several years 
prior to the filing of his petition in bankruptcy, was generally disastrous 
to those engaged in it at the same time, evidence of the amount of losses 
sustained by another individual, wholly disconnected from him, is not ad- 
missible evidencefor the defendant.—Edgar v. MeArn.........-...+-- 

48. But after plaintiffs have proved that defendant had received considerable 
sums of money before filing his petition, that he was engaged in merchan- 
dizing, and had purchased cotton, &e., defendant may repel any inference 
which might be drawn from this evidence prejudicial to him, by showing 
that all those who were engaged in the purchase of cotton at the same 
time and place with bimself, had failed ; and this, notwithstanding it is 
shown that he sold his goods for cash, while the others had sold on a 
I isin sche cess Wiese ccuwrsieds wesiee new dawew tele sea ReOTANS ws 


44. So also, evidence that defendant was a reckless cotton buyer is admissible 
rere ren rer eT er et ere te 
45. When plaintiffs have proved that defendant purchased cotton to a very 
large amount during the three years immediately preceding the trial, 
which was several years after obtaining his discharge in bankruptey, 
defendant cannot rebut this evidence by showing that nine-tenths of those 
engaged in that business during the same time were insolvent......... 
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46. Nor can he be allowed to prove that merchants in a neighboring city 
were in the habit of employing persons in the city where he lived to 
buy cotton for them on commission. ........... ccseeeeseceseseees 196 

47. When a letter or account current is attached to the deposition of a wit- 
ness in answer to a cross-interrogatory, if the party calling for them de- 
clines to read them, the opposite party may read them in evidence to the 
> Seer TIT Te Owes ev vedecvecces 796 

48. After the evidence is closed, it is discretionary with the court to allow 
additional evidence to be submitted to the jury, if the justice of the case 
requires it; and its discretion is not revisable on error................ 796 

49. Where a party advertises as surviving partner on the advice of his at- 
torney, his statement to the attorney, though not evidence of the facts 
themselves, may be received in evidence, in connection with the advice 
given, as showing the grounds on which it was based, and as explanatory 
CEE oink FS OIN 60 os 6 oa Seeds Oe Oe ede adh tes 796 


EXCEPTIONS, BILL OF. 


1. A decision of the inferior tribunals upon facts, cannot be made the basis of 
an assignment of error, unless the record shuws that exception was taken 
in the court below to its ruling.—Smith’s Distributees v. King, Adm’r.. 558 
2. A bill of exceptions must, in every case, show upon its face that it was 
signed and sealed, either in term time, or within ten days thereafter, by 
consent in writing ; and whenever these requisites are wanting, it cannot 
be recognized as any portion of the record—Haden et al. Brown et al... 572 
. But when the bill of exceptions is shown to have been perfected, except 
as to the signing and sealing by the judge, and he fails to act upon it with- 
in the time prescribed by law, and his failure is not attributable to the 
party excepting, the latter may establish his exceptions under the act of 
1814, (Clay’s Digest 307 § 5,) and he is not precluded from doing this, 
when the judge subsequently signs the bill and it is stricken from the re- 


=) 


4, The Appellate Court can only consider such questions as are raised by 
specifie exceptions to each ruling of the court below, in the progress of 
the cause ; and in construing the bill of exceptions, for the purpose of 
ascertaining what was or was not excepted to, it will be construed most 
strongly against the plaintiff in error—Sammis v. Johnson........... 690 
5. When the bill of exceptions sets out several distinct rulings of the court 
adverse to the plaintiff in error, in the rejection of evidence and the ren- 
dition of judgment, and concludes with the words: “To which defendant 
excepted,” the exception will be construed to apply only to the ruling of 
the court immediately preceding it...........ccccececcscccsesecees 690 


EXECUTION. 

1. The payment by the sheriff of an execution in his hands is a satisfaction 
pro tanto of the judgment on which it issued, although no endorsement 
or return of satisfaction is made on the writ—Houston et al. v. Crutch- 
DUT ST HG sh taradverbakhasevesdnssnoense cased sin si 76 

2, Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui que trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of the 
trust property under an alias fi. fa. for the purpose of refunding to the 

sheriff the amount advanced by him, at which sale the trustee himself 
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became the purchaser, equity will protect the trustee, against the suit of 

the cestui que trust, to the extent of the purchase money advanced by 

cig tty site 0 aaa Nae g peu ANUUW irs bedenas SRLEV i ewes 76 
3. But the trustee’s equity extends only to his protection, and if he re-sells 

the property at an advanced price, the profit enures to the benefit of the 

ERNE ORI ia a's. 01 Gate Sate orn: aFaNSIg Sola lee aN wi raieiewielo EW Sin dl Sea Rie lois s 76 
4. Money in the hands of a sheriff, collected under execution, when not more 

than sufficient to satisfy the debt and lawful costs, is the money of the 

plaintiff in execution, and the extent of the sheriff’s lien upon the fund, 

in case of a controversy, must be settled between him and the plaintiffi— 

Se: IE Tie 5 ois dn 6 dN ch bebo bew nde edbionsies 275 
5. When the money collected is not enough to satisfy the debt and lawful 
costs, and the sheriff retains more than his lawful fees, the defendant in 
execution cannot, after paying to the plaintiff the balance of his debt, al- 
lowing the sum appropriated by the sheriff, recover from the sheriff the 
amount unlawfully retained by him. ............ccccccecccsccccecs 275 
A sheriff may, by leave of the court, amend his return on an execution, 
pending a motion against him for failing to pay over the money collected 
ope itty sates, i ican cas cak tT ELE Ee 578 
7. A levy and sale of property under execution is a satisfaction of it pro 

tanto, if the property is subject to the execution; but if it is not in fact 

subject, the party having the better legal right may appear before the 

court, and claim the money, which is then no satisfaction of the execu- 

tion, nor even a credit to be applied to it... ........... eee e eens .- 578 
8. A vehicle with four wheels, drawn by oxen, suited to the ordinary purpo- 

ses of husbandry, and employed in the same uses to which carts, in the 

common acception of the term, are appropriated, is protected from levy 

and sale by the statute which exempts “ one horse or ox cart” from exe- 

Coton — Pavers V. Ginee. ....0. 2c ccins scecicscevcedecseccgceccoses 621 
9. When a writ of capias ad satisfaciendum, after commanding the sheriff 

to take the body of the defendant in the judgment to satisfy the plaintifis’ 

debt and costs, contains the further direction: * And that you have the 

said moneys at our next Circuit Court, to render to the said plaintiffs for 

their damages and costs aforesaid,” the latter direction is mere surplus- 

age, and does not vitiate the writ—Stewart v. Cunningham & Rippetoe. 626 
10. When one of the two joint plaintiffs dies after the rendition of the judg- 

ment, and no entry of his death is made in court, an execution should be 

taken out in the name of both the plaintiffs, so that it may conform to 

i isa os oo ee cae obo | 00 5.40009 2kRR OD Kale Kanes Raaee 626 
11. An execution creates a lien on the personal property of the debtor with 

in the body of the county to which it runs, from the date of its receipt 

by the sheriff; and if executions are regularly issued from term to term, 

the lien is not lost, but suspended merely, by the removal of the proper- 

ty from one county to another within the State—Neweombe v. Leavitt. 631 
12, When personal property to which a lien has attached by the delivery of 

an execution to the sheriff, is removed to another State, where it is ac- 

quired and held by a dona fide purchaser until the statute of limitations 

of that State has barred its recovery, and then is brought back by him 

to this State, his title is perfect against the execution creditor, although 

he has had executions issued from term to terM...........seeeseeees 631 
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1, Where personal property is bequeathed to one for life, with remainder 
over in fee, the executor can make but one delivery; a delivery to the 
first taker enures to the benefit of the remainder man, and a delivery to 
the latter, with the assent of the former, is equally good ; and in either 
ease, the title of the executor is gone forever—Hunter, Ex’r., v. Green... 329 

2. A court of probate in this State can confer no authority on an administra- 
tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex'rs. v. Wiley..............- 396 

3. And if the land belongs to several tenants in common, each one may waive 
the want of authority on the part of the administrator or guardian, and 
maintain debt or indcbitatus assumpsit for his separate portion of the 
BOB. cect ccc ccc c cece cccccccesscencccceteseevcceceececees 396 

4. When money is collected under execution from an administrator’s surety, 
on a decree of the Court of Probate against the administrator in favor of 
the administrator de bonis non, and the decree is reversed by the Appel- 
late Court after the collection of the money, and after its distribution by 
the administrator de bonis non among the distributees of the estate, the 
surety may recover the money so paid in asswmpsit—Williams yv. Sim- 


5. An attachment lies under the statute, (Clay’s Digest 58 § 14,) in favor of 

a resident creditor, against the foreign executor or administrator of his 

deceased non-resident debtor. 

(Goldthwaite, J., dissenting, held, that it was the object of the statute to 
confer upon the creditor the same rights against the estate of his de- 
ceased debtor that he had against his property while living ; and that 
the remedy was intended to be given against the person who was here 
recognized as the legal representative of the property.)—Branch Bank 
I Caves tesctascconsssssccusctcsonssaesss 474 

6. To authorize an attachment against the foreign executor or administrator 

of a deceased non-resident debtor, it must appear that he was a non-resi- 

dent at the time of his death ; and when the attachment is sued out 

against the non-resident debtor himself while living, the suit cannot be 
revived by sci. fa. against his foreign executor or administrator, because, 

non constat that he was a non-resident at the time of his death........ 474 

7. The act of 1802, (Clay’s Digest 313 § 1,) authorizing the revival of a suit 
against the personal representative of the defendant, does not apply to 

ES Ta ctbb ence shpaneseccsces sey sspassnesvecsce 474 

8. An administrator is properly chargeable with interest on money in his 
hands, unless he makes affidavit that he has not used it, or, if he makes 
such affidavit, it is successfully controverted.—Hollis, Adm’r., v. Caugh- 

INS 0 ed Go pe bs pe ens epee stebebestobpesse sciences 478 

9. On seire facias to revive a joint judgment against two executors, if one of 
them is a non-resident, his name may be omitted out of the writ; or, if 

he is included in the writ, and not served with process, the plaintiff may 

enter a discontinuance as to him, and proceed to judgment against the 

- other—Hanson v. Jacks and Wife... ........ccccceeeseeceeees . 549 

10. Where an estate is directed by the will to be kept together until the tes- 
tator’s youngest child becomes of age, (1845) and the administrator with 
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the will sneed reais out the real estate, or cultivates it for his own bén- 
efit, he is chargeable with the rents on final settlement, although the ad- 
ministration commenced prior to the passage of the act of 1839, and al- 
though he failed to make final settlement at the time appointed by the 
will—Smith’s Distributees v. King, Adm’r...............00ce eee eee 558 
11. When judgment is rendered against two joint executors on a bond exe- 
cuted by their testator as surety for another, and one of the executors 
pays off this judgment, an action against the principal obligor, for the 
recovery of the money so paid, can only be maintained in the joint names 
of the two executors suing in their representative character—Martin v. 
RSS inh RRs RN a hnneda niin ee Aho eels -- 610 
12. A decree of the Court of Probate against an administrator in favor of 
« the legal representative” of a distributee, is void for uncertainty.—Kyle 
Mags; mn0 of Tmtebeth. 2... o...6.0.00. 0c ccccceccsncvecesccoeddubils sues 678 
. Although such decree is void, yet the settlement may be regarded as evi- 
dence of a debt against the administrator, so as to authorize a recovery 
by the person entitled to receive it after he is judicially ascertained. ... 678 
14. The failure to pay such a decree does not amount to a devastavit, so as 
to authorize an action on the administrator’s bond, until after the person 
who is to receive it is judicially ascertained........... Seee ws ce oemere 673 
15. In debt on administrator’s bond suggesting a devastavit, if the declara- 
tion avers the execution of the bond, a final settlement of the estate by 
the administrator, the rendition of a decree against him in favor of a dis- 
tributee for whose use the suit is brought, that this decree is unreversed, 
and that the administrator did not truly administer the estate, but failed 
to pay said decree, and wasted and converted the assets, it is sufficient to 
charge the obligors.—Kyle v. Mays, use of Pond............ oodenh a 692 
16. After a decree is rendered against the administrator on the final settle- 
ment of his administration, no demand is necessary in order to maintain 
an action of debt on his bond suggesting a devastavit............0000 692 
17. The decree rendered against the administrator is conclusive evidence of 
a sufficiency of assets; and the record of the appraisement and sales of 
property belonging to the estate, would be simply redundant evidenee, 
and could furnish no ground of reversal. .............00.00 és temenix 692 
18. As no demand is necessary in such case in order to maintain an action of 
debt on the bond, the admission of evidence of a demand made of the 
surety is no available error. ..........ceecsceccccsees pyaar sieeistayetsje' 692 
19. When an executor purchases stock for a plantation on his own account, 
which he considers and employs as his own property while in his posses- 
sion, and it does not appear that his vendor dealt with him as executor, 
or relied upon the estate for payment, the latter has no equity against 
the estate for the payment of the purchase money.—Colvin et al. v. Ow- 
eee TTT ITITT IVETE TLE ee ove 182 
20. And in such case, when the executor is removed from his office, if the 
acting executrix retains the stock on the plantation as his property, be- 
cause he is largely indebted to the estate, this does not create a liability 


i 
oe 


against the estate for the purchase money............200+ seeeeeees 782 
21. An executor cannot, by any assumpsit of his, render the estate liable for 
a debt which its does not really owe............secsceccecccccccees 782 


FRAUDS, STATUTE OF. 
1, Three years’ possession by the husband, under a loan to the wife, without 
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a deed or other written instrument recorded, subjects the property, by 
force of the statute of frauds, to sale under execution against the hus- 
band, and the purchaser would acquire the absolute property, against the 
lender and those claiming under him.—Knight v. Bell, Adm’r........ 198 
2. But where the purchaser, in such case, at the time of sale, agrees with 
the husband, that the latter shall have the slave again upon the repay- 
ment of the purchase money, and the money is accordingly repaid, and 
the slave returned to the possession of the husband, he again becomes, as 
between the lender and himself, but a mere bailee as before, and cannot 
defend against the lender under the title of the purchaser at execution 
aera ee Reb Rees RIL S ee eecrnetebonesereresesese¥s 198 
3. A contract for the sale of improvements on land, consisting of sundry 
houses, is not within the statute of frauds of this State—Seoggin v. 
er DMP... i. ccleeesie se ev R ares MESS es eS Se wex 687 


FRAUDULENT CONVEYANCES. 

1. A recital in a deed of trust, that some of the grantor’s creditors were 
urging the collection of their debts at a time when there was a great 
pressure in the money market, and that his property, if sold at a more 
favorable period, would be more than enough to pay off all his debts, is 
but a statement of the reasons which induced him to make the deed, and 
does not render it fraudulent on its face.—Shackelford v. P.& M. Bank 
ee by A PY Pe eee eT TET Y ETI SEEIEE ESOP ELE S EEE 238 

2. A provision in a deed of trust, conferring upon the trustees “a just and 
reasonable discretion as to selling at private or public sale, for cash or 
upon time with ample security,” does not make it fraudulent on its face. 

3. Nor is the deed rendered fraudulent upon its face by a stipulation con- 
tained in it, that the grantor shall retain the possession of his dwelling- 
house and the slaves conveyed, nine in number, until the trustees, in the 
exercise of the discretion conferred upon them, shall think proper to sell 
them. (Goldthwaite, J., dissenting.).........ccccceccceseceseseees 288 

4. When the deed conveys all the grantor’s property of every description, 
and all debts due to him, and places all his creditors on an equality, the 
failure to annex a schedule of the debts due to and owing by him, or to 
provide any mode of giving notice to the creditors, or to make them par- 
ties to the deed, is not sufficient to render it void upon its face. ......... 288 


to 
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GIFT, DEEDS OF. 

1. In the construction of deeds the cardinal rule is, to arrive, if possible, at 
the true intent and meaning of the grantor, from a fair consideration of 
the whole instrument, and then to give effect to that intention, if it can be 
done without violating any rule of law ; and if the instrument bears upon 
its face evidence that it was written by a person unskilled in legal teeh- 
nicalities, a much greater latitude of construction is indulged, than when 
it is formal and technical, and appears to have been drawn by a skillful 
draftsman.—Hamner, Adm’r, v. Smith. ............ 2c ceeeceeeeeees 438 

2. A deed of gift was in these words, viz: ‘‘ Know all men by these presents, 
that I, A. G., for the love and affection I have for my daughter Mary, that 
I have given her a certain negro girl named Eliza, about ten years old, 
with all her issue; which said negro I warrant and defend to the said 
Mary during her life, and to her heirs afterwards, (especially those who, 











3. 
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in the course of Providence, may live the longest with her,) against the 
lawful claims of any person or persons whatsoever.” Held: 

That the donor’s daughter took an absolute estate in the slaves, and not a 


ee ee ee 438 
The case of Ewing v. Standifer, 18 Ala. 400, re-affirmed........ .... 433 


4. A bona fide purchaser without notice from the husband, of a slave in his 


possession by parol gift from his father-in law, is not affected by the 
husband’s assent to a deed of gift by which the slave is settled on the 
wife and her children.—Hitt and Wade y. Rush et al................ 563 


GUARANTY. 


1, 


to 


An endorsement on a promissory note, made before its maturity, in the 
following words, viz: “I assign and guaranty the within note to J. O. for 
value received,” is an absolute, unconditional guaranty of the payment 
of the note at maturity ; and no notice is necessary to perfect the guar- 
antor’s liability. —Donley v. Camp... ........0.eseececccuceeceees 659 


. When suitis brought on such a guaranty, it is not necessary toaver or prove 


the insolvency of the maker of the note..............eee cece sense 659 


. When suit is instituted on a written guaranty, its execution can only be 


put in issue by an appropriate plea; and the guaranty itself is an affirm- 
ance of the genuineness of the note and the previous endorsements... .. 659 


HUSBAND AND WIFE. 


1. 


When a slave is loaned to a married woman by her father, for the benefit 
of herself and children, and goes into the possession of her husband, the 
interest of the wife, which is merely that of a bailee, vests in the husband 
by virtue of his marital rights, unless they are excluded by the terms of 
the loan —Knight v. Bell, Adm’r........ ods teen ade ie PR: 198 


. Three years’ possession by the husband, under a loan to the wife, without 


a deed or other written instrument recorded, subjects the property, by 
force of the statute of frauds, to sale under execution against the husband, 
and the purchaser would aequire the absolute property, against the lender 
and those claiming under him. .............ccccccccccccccccevvess 198 


. But where the purchaser, in such case, at the time of sale, agrees with 


the husband, that the latter shall have the slave again upon the repay- 
ment of the purchase money, and the money is accordingly repaid, and 
the slave returned to the possession of the husband, he again becomes, 
as between the lender and himself, but a mere bailee as before, and can- 
not defend against the lender under the title of the purchaser at execution 


. A deed or will creating a life estate in a slave, in favor of a feme covert, 


to her separate use, without the interposition of a trustee, vests the whole 
beneficial interest in her, and the law makes her husband a trustee for its 
protection ; upon his death, the legal title also becomes vested in her.... 198 


. The husband’s assent to an arrangement entered into by the wife and her 
” brothers and sisters, respecting the division of her father’s estate, cannot 


be presumed, in the absence of all evidence that he assented to or ratified 
it, or that it was beneficial to him, or that his wife was accustomed to act 
as his agent; and if the agreement is not binding upon the husband, it is 
not obligatory on the other parties —Whitworth v. Hart et al......... 348 


. A bona fide purchaser without notice fromthe husband, of a slave in his 
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possession by parol gift from his father-in-law, is not affected by the hus- 
band’s assent to a deed of gift by which the slave is settled on the wife 
and her children —Hitt and Wade vy. Rush et al...............00005 563 


. Property sent home by a father to his daughter and son-in-law, on their 


marriage, must be regarded as an advancement, unless at the time a less 
estate is declared or limited.—Burnett vy. Br. Bk. at Mobile et al....... 642 


. When slaves are given by a father as an advancement to his daughter on 


her marriage, and pass into the possession of her husband, his right to 
them becomes perfect, unless the grantor’s intention to exclude his marital 
rights, at the time the advancement was made, is clearly shown; and this 
right is not divested, as against his creditors, by his subsequent declara- 
tions and admaissions in favor of his wife, which do not amount to a settle- 
ment to her sole and separate use. .........cccccesccce seer esevees 642 


. If the husband elects to treat slaves, which were sent home as an ad- 


vancement to the wife by her father on her marriage, as the property of 
his wife under the will of her father, this might operate. in a controversy 
between her and her husband’s administrator, to vest the title in her in 
equity; but the husband while living would not thereby be estopped 
from asserting title in himself, nor would his creditors be prevented, after 
his death, from subjecting it to the payment of his debts........ coves 642 


10. When suit is brought against husband and wife, on a note executed by 


them jointly after marriage, and the wife pleads separately her coverture, 
to which plaintiff replies specially, and his replication is overruled, it is 
erroneous to eater judgment on the demurrer in favor of both defendants ; 
the proper judgment would be, that the wife be discharged, leaving the 
husband in court.—Hall y. Cannte & Wife. ........... cece eee eee eee 650 


11. In assumpsit against husband and wife jointly, a count is demurrable 


which shows a cause of action against the husband alone—Henry & Wife 
EEE Te SR OP EP PO Te ee 685 


12. When suit is brought against husband and wife under the act of 1850, 


for articles of family supply, the declaration must distinctly aver that the 
wife had a separate estate, which is sought to be charged............ 685 


INDICTMENT. 


See Crimrvat Law. 


INJUNCTION. 


1. 


oo 


Chancery has jurisdiction to enjoin and abate a public nuisance, caused by 
the obstruction of a public road or highway; and the fact that the cor- 
porate authorities of the town within whose limits the nuisance is erected 
have been invested, by act of the legislature, with power to abate nuis- 
ances within the limits of the corporation, does not take away the juris- 
diction of chancery, without an express provision to that effect.—Hoole 
& Paulin v. Attorney General. ..........cccccccccvcccccccccccces 190 


. When the bill contains no equity, it is good ground for dissolving an in- 


junction, even in vacation, if an answer has been filed.—Cave v. Webb 
i SER ES aa EERE Cohan Ue sisi s SUR a gaa pwr Ses.0.6 583 


. An injunction in force against the negotiation of a note, does not destroy 


its negotiability.— Winston v. Westfeldt..............0ceeeeeeeeees 760 


INSOLVENT ESTATES. 
1. When a ereditor files his claim against an insolvent estate, agreeably to 
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an order of the court, and afterwards brings suit on it against the admin- 
istrator de bonis non, the time which elapsed while the proceedings were 
pending in the Court of Probate cannot be dedueted to prevent the bar 
of the statute of limitations—Lee v. Leachman, Adm’r..............- 452 


INSURANOE. 


a, 


Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the lease, so as to 
render him liable on the covenants contained in it—Merchants’ Insurance 
I 6 ii oes Soins 6 hina's we PORATION 168 


. And if the builder, while thus in possession, insures the premises to the 


extest of his interest in the lease, the policy does not enure to the benefit 
of the lessor or his assigns, ror does it make the builder liable on the cov- 
enant of insurance contained in the lease ...........ecce eee eeeeeees 168 


. A decree of sale in a court of chancery, under a builder’ 8 lien, does not 


invest the complainant with a right of entry, nor invest him with the 
legal title; and until a privity is created by the purchase of the lease- 
hold estate, a court of equity will not compel him to take an assignment 
of the lease, so as to render him responsible on the covenants contained in 


INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. 


jw 


eo 


When the declaration sets out a note payable “one day after date,” and 
the note offered in evidence is payable “one day after,” the word “date” 
being omitted, the variance is immaterial, and the omission will be sup- 
plied by intendment.— White v. Word, Adm’r. ..........seeseeeeees 442 
In this State, the presumption arising from color indicating African descent 
is, that the person is a slave; but this presumption, like all others, may 
be rebutted by proof, and the sufficiency of such proof is, in all cases, a 
question for the jury.— Becton v. Ferguson. ..........seeeeeeeeeeees 599 


. The presumption of slavery arising from color may be rebutted otherwise 


than by proof of emancipation............secceesccsccceecercnces 599 


. When the record shows that defendant demurred to plaintiff’s declaration, 


and it does not appear that any action was had on the demurrer, the Ap- 
pellate Court will presume that it was overruled before the issue of fact 
was submitted to the jury.—Eastland v. Sparks. ......+0..seeeeeeees 607 


. And when no pleas appear in the record, but the judgment entry recites 


the appearance of the parties and the verdict of the jury, the Appellate 


Court will presume that a proper issue was formed. ......++.++++ weve 607 


, When two persons account together, and one gives a due bill for the bal- 


ance found against him, the legal presumption is, that this balance is the 
true one; but this presumption may be rebutted by proof, and either 
party may show that the balance so found was struck on a partial ac- 
counting, and may sue upon and enforce a contract outside of the settle- 
ment, on showing that it was not a part of it nor included in it.—Mills v. 
GOD. aecrcvoccrccccccccccrvccevcwescecccsccesee sees ewsecees 
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INTEREST. 
1. Interest is but a just compensation for the withholding of the principal ; 
and when the principal is ascertained to be due at a particular period, 
and remains unpaid without a sufficient excuse, interest follows as an in- 
cident.— Whitworth v. Hart et al. ........ ccc ccc eecccccceceeceeces 
. An administrator is properly chargeable with interest on money in his 
hands, unless he makes affidavit that he has not used it, or, if he makes 
such affidavit, it is successfully controverted.—Hollis, Adm’r., v. Caugh- 


© 


8. A decree of the Orphans’ Court against an administrator, for the amount 
of which an action of debt on his bond is brought, bears interest from the 
time of its rendition.—Kyle v. Mays, use of Pond.................. 


JUDGMENTS AND DECREES. 


1. A judgment of the Circuit Court, when affirmed on error in the Supreme 
Court, becomes merged in the latter judgment; and on sei. fa. to revive 
such judgment, the statement of the rendition of the judgment in the 
Circuit Court must be regarded as inducement merely, and not issuable 
matter: a plea, therefore, denying the rendition of the Circuit Court 
judgment as demurrable as a plea of nul tiel record—Dunean, Adm’r, v. 
BN Si ecccteuhs ene Ven cdesccbeetseccbascesssocccasscesce 

2. A judgment sought to be revived by sci. fa. imports on its face absolute 
validity, and cannot be impeached by pleading any matter behind it. . . . 

8. When money is collected under execution from an administrator’s surety, 
on a decree of the Court of Probate against the administrator in favor of 
the administrator de bonis non, and the decree is reversed by the Appel- 
late Court after the collection of the money, and after its distribution by 
the administrator de bonis non among the distributees of the estate, the 
surety may recover the money so paid in asswmpsit.—Williams v. Sim- 


4. A decree of the Court of Probate is not final, unless it makes distribution 
of all the assets found to be in the hands of the executor or administrator, 
among all the parties who appear by the record to be interested in the 
estate, and unless all the parties in interest are before the court, either in 
person or by notice.—Hollis, Adm’r. v. Caughman & Wife ........... 

5. But when the decree purports to be final, and execution is awarded upon 
it, it may be revised on writ of error, although not in fact final........ 

6. A writ of error lies under the act of 1848, from a decree of the Court 
of Probate, rendered on an annual settlement by an administrator. (Over- 
ruling Price v. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 
11 Ala. 49.)}—Thompson & Wife v. Hunt, Adm’r................005- 

4. But the act of February 11, 1850, so far modifies the act of 1848, as to 
destroy the final character of such decrees and render them interlocu- 
 p LEPESTT PETTITTE EEL ELLE PRI LEE EEL 

8. An assignment of a judgment is not required to be under seal—Becton 


9. A decree of the Court of Probate against an administrator in favor of 
“ the legal representative” of a distributee, is void for uncertainty.—Kyle 
vy. Mays, use of Hatchett. .........cceeececcceccereccscccessceces 

10. Although such decree is void, yet the settlement may be regarded as evi- 

dence of a debt against the administrator, so as to authorize a recovery 

by the person entitled to receive it after he is judicially ascertained... . 
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11. The failure to pay such a decree does not amount to a devastavit, so as 


to authorize an action on the administrator's bond, until after the person 
who is to receive it is judicially ascertained...................0000 673 


12. An endorsee who acquires a negotiable note before maturity, bona fide 


and for valuable consideration, without notice, is not bound by a decree 
in a chancery suit to which his endorser was a party, although he ac- 
quired the note after the rendition of the decree.—Winston v. Westfeldt. 660 


JUDICIAL SALES. 


1, 


to 


When the deputy sheriff becomes the purchaser of lands sold under exe- 
cution at an undervalue, after having himself forbid the sale at the instance 
of the defendant in execution, the sale will be set aside on motion of the 
plaintiff in execution, if application is made in proper time.——Daniel v. 
bE TEEPE ET OPE Te TAT Tie. Pree ery 365 


. But when the application is not made until after the expiration of more 


than four years from the time of sale, the plaintiff having neglected to 
avail himself of the ordinary and accessible means of information within 
his reach, and in the meantime the land has passed into the possession of 
sub-purchasers for valuable consideration, who have received conveyances 
and made valuable improvements, the motion comes too late.......... 865 


. The plaintiff's ignorance of the fact that the sale was forbidden by the 


deputy sheriff who became the purchaser, does not excuse his laches in 
failing to make the motion to set aside the sale within a reasonable time, 
when he was apprised of other circumstances which were sufficient to put 
bigs wpe Megabyte iss oscil, bs cawesie end ci beware wl. be teres 365 


. When land is sold by an administrator under an order of the Court of 


Probate, it is bound for the payment of the purchase money until a decree 
is made divesting the legal title; and if the purchaser dies before a de- 
eree is rendered, the right which his heirs have to demand a legal title on 
the payment of the notes given by the deceased for the purchase money, 
is equitable assets of his estate, which neither the Court of Probate nor 
the Court of Chancery can direct to be appropriated to the payment of 
the notes in preference to the other debts of the estate-—Vaughan and 
Hatcher, Adm’rs. v. Holmes’ and West’s Heirs... ......... cece eee - 598 


. In such case, the Court of Probate, under the power conferred on it by 


statute for the sale of lands, may direct the sale of the decedent’s incho- 
le I ik 556 0k 5 bein ins CR in 5 Vek e ta deed Gaenes ates s RETETUS 593 


. When land is sold by the sheriff under execution, as the property of the 


defendant therein, which is at the time in the actual possession of another, 
elaiming bona jfide to hold it in his own right, whether by color of paper 
title or otherwise, the purchaser acquires only a right of property, con- 
nected with a right of possession, which can only be enforced by action 
at law, and can neither be sold nor asserted by foree—Coleman vy. Hair. 596 


. The statute of 1842 (Clay’s Digest 502,) authorizing the redemption of 


lands sold under execution, does not operate on a sale made since the 
passage of that act, by the marshal, under an execution issued on a judg- 
ment of the Circuit Court of the United States for the Southern District 
of Alabama, rendered in 1840,—Beck, Adm’r. 'v. Burnett........0..- 822 


JURISDICTION. 
When suit is instituted before a justice of the peace on a promissory note 


1. 
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the amount of which, with legal interest nome aceruing up to the rendi- 

tion of the judgment, exceeds fifty dollars, the justice has no jurisdiction 

to render judgment for fifty dollars or less, unless the plaintiff enters a 

credit for the excess or otherwise releases it, before or at the time of the 

rendition of judgment.—Crabtree et al. v. Cliatt.................0.. 180 
2. The want of jurisdiction apparent on the face of the proceedings before 

the justice may be pleaded in abatement, or the appellate court may, ex 

mero motu, declare the judgment coram non judice and void........... 180 
8. The jurisdiction of the justice is to be determined in the appellate court, 

not by the amount of the recovery, but by the amount legally due or ac- 

tually claimed at the time judgment was rendered. ..........+...+++- 180 


JURY AND JURORS. 
1. When a juror is summoned in a criminal case, the sickness of his family, 
if of such a character as to demand his personal attention, is a sufficient 
exeuse to authorize his discharge, on application to the presiding judge. 
crriiciecpemedied the onsen EELITEETE ELLE ELLE EET TT 50 
2. But when the record shows that, after a list of the jurors directed by the 
court to be summoned had been served upon the prisoner, and before the 
day appointed for his trial, two of the pannel were discharged from their 
attendance by the judge, without the knowledge or consent of either the 
prisoner or his counsel, and that the prisoner, by his counsel, objected at 
the trial to the action of the court, the judgment of conviction will be 
reversed on error, although the bill of exceptions recites that they were 
discharged “on the ground of the sickness of their families.”.......... 50 
3. In such case, the prisoner may move for a venire de novo ; but when the 
record shows that he objected at the trial to the action of the court, and 
that the court then decided that the jurors were properly discharged, this 
is equivalent to deciding that there was no ground for a venire de novo, 
and the objection may be taken on error assigned in the Appellate 
LITT ET LTTE PEELE LEK LLL TERE 50 
4. An oath taken by the jury who are appointed to view and snare out the 
road, in the following words: ‘* We do solemnly affirm, that we will im- 
partially view and mark out said road, as named in said order to us 
directed, to the best of our skill and ability,” is not a substantial compli- 
ance with the requisition of the statute. (Clay’s Digest 507 § 4.)—Molett 


5. When the jury who were appointed to view and mark out the road, are 
also empannelled to assess the damages occasioned by it to the persons 
through whose lands it passes, they should te sworn and charged with 
a view to the assessment of such damages, as directed by the act, (Ib. 
507 § 5;) and the failure to do this is an irregularity fatal to the pro- 
a osertris TURPTL CLL ELL ELLA eee ee 484 
6. When a person through whose lands a road passes, as established by the 
Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties.. 484 


JUSTICES OF THE PEACE. 

1, When suit is instituted before a justice of the peace on a promissory note 
the amount of which, with the legal interest thereon accruing up to the 
rendition of the judgment, exceeds fifty dollars, the justice has no juris- 














rane INDEX. 
diction to render judgment for fifty dollars or less, unless the plaintiff en- 
ters a credit for the excess or otherwise releases it, before or at the time 
of the rendition of the judgment.—Crabtree et al. v. Cliatt............ 
2. The wantYof jurisdiction apparent on the face of the proceedings before 
the justice may be pleaded in abatement, or the appellate court may, ex 
mero motu, declare the judgment coram non judice and void.......... 
8, The jurisdiction of the justice is to be determined in the appellate court, 
not by the amount of the recovery, but by the amount legally due or ac- 
tually claimed at the time judgment was rendered. ..............000 





LANDLORD AND TENANT. 


1, The relation of landlord and tenant may be presumed from the conduct 
of the parties in reference to each other, and in respect to the lands which 
are the subject of the rent—Rainey v. Capps................000- es 

2. An agreement made on Sunday, for the rent of land, is void under the 
statute, and cannot be set up by either party as a contract; yet it may 
be looked to, in connection with other circumstances, to explain the char- 
acter of the defendant’s possession, and to account for the subsequent con- 
duet of both parties in relation to the land: it may be proved as a de- 
claration or admission on the part of the plaintiff, forming part of the res 


3. When a tenant is sued for unlawful detainer, it is not necessary, in order 
to make out his defence, that he should show all the terms of the contract 
of rent; it is sufficient, if he shows that he is in as the tenant of the 
plaintiff, for a term which is unexpired when the proceeding is instituted. 
If the holding for the entire term is, by the contraet of lease, made to 
depend upon some act to be done by him before its commencement or 
during its continuance, the plaintiff must show this, and if he fail to do 
s0, and to insist upon it, he will be held to have waived it............. 


LEASE. 

1. Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the lease, so as to 
render him liable on the covenants contained in it—Merchants’ Ins. Co. 
WV; DAMEMUIRG S25 e025 a0 oie 96 ois 0 MRIS. PR PONE IIE hs ETRE 

2. And if the builder, while thus in possession, insures the premises to the ex- 
tent of his interest in the lease, the policy does not enure to the benefit of 
the lessor or his assigns, nor does it make the builder liable on the cove- 
nant of insurance contained in the lease. 2.2... ee eee cee eee ees 

3. A decree of sale in a court of chancery, under a builder's lien, does not in- 
vest the complainant with a right of entry, nor invest him with the legal 
title; and until a privity is created by the purchase of the leasehold 
estate, a court of equity will not compel him to take an assignment of 
the lease, so as to render him responsible on the covenants contained in 


4, When the contract of lease is silent, the law implies an obligation on the 
part of the lessee to use the property in a proper and tenant-like man- 
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ner, without exposing the buildings to ruin or went by acts of omis- 
sion or commission, and not to put them to a use or employment ma- 
terially different from that in which they are usually employed.—Nave 
We Berry Cah. oisiciis e cesses chi cscs sve cc cet evecctevccesies 


. The lessees have, by implication, the right to put the premises to such use 


and employment as they please, not materially different from that in 
which they are usually employed, to which they are adapted, and for 
which they were constructed ; they have also the common law right to 
assign or transfer their interest to a third person, to put him in posses- 
sion of the property, and to clothe him with all their rights and privi- 
leges under the contract, and this right can only be restrained by ex- 
press stipulation. ............45 Simipw knee Uris LYCinus abe s pNiebees 
A stipulation ina lease “to repair and deliver up” binds the lessee to 
rebuild, in case of loss by fire during the term; but a stipulation “to 
deliver up” simply imposes an obligation against holding over........ 


. In the construction of written contracts which are in themselves perfect, 


all incidents or legal implications form part and parcel of the contract, 
as if actually incorporated therein. .........0e. ee eeeeeeeeeeenes oes 


. When the lease contains no express stipulation against the lessee’s right 


to assign his term, parol proof is not admissible to show that the premises 
were to be used and occupied by the lessee himself...........-..++0++ 


. When a house is leased which was built for a hotel, and the lease contains 


no stipulation as to the employments which shall be carried on un it, the 
lessee may use it asa seminary for young ladies; or he may underlet 
it to another, to be used for that purpose............ce ee eeeeee ees 


LIEN. 


te 


tw 


Where a lessee covenants to erect on the leasehold premises a building 
worth a specified sum, and to keep the premises insured, and after the 
building is erected the builder obtains a decree in a court of chancery 
upon his contract of building, under which decree he enters into posses- 
sion of the premises, without a sale, his possession is unauthorized and 
permissive only, and does not make him an assignee of the leage, so as to 
render him liable on the covenants contained in it.—Merchants’ Ins. Co. 


. And if the builder while thus in possession, insures the premises to the 


extent of his interest in the lease, the policy does not enure to the bene- 
fit of the lessor or his assigns, nor does it make the builder aaarade on the 
covenant of insurance contained in the lease.......... 0... 0c eee ie 


. A decree of sale in a cout of chancery, under a builder's lien, does not 


invest the complainant with a right of entry, nor invest him with the legal 
title; and until a privity is created by the purchase of the leasehold es- 
tate, a court of equity will not compel him to take an assignment of the 
lease, so as to render him responsible on the covenants contained in it. . 


ny of Mobile, (Acts of 1840-41, p. 18,) makes it optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
to it; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 
debts due.—Perrine v. Firemans’ Ins. Co. of Mobile...............4. 


. If the Company does not actually fix its lien upon the stock of a stock- 
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. The act of 1841 amending the charter of the Firemans’ Insurance Compa- 
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holder who is its debtor, by refusing to permit its transfer, and no requisi- 

tion is made upon the Company by the surety, to refuse to permit its 

transfer for his protection, the Company may allow the transfer to be 

made, without losing any right against the surety........... ...0000 575 
6. An execution creates a lien on the personal property of the debtor with. 

in the body of the county to which it runs, from the date of its receipt 

by the sheriff; and if executions are regularly issued from term to term, 

the lien is not lost, but suspended merely, by the removal of the proper- 

ty from one county to another within the State-—Newcombe v. Leavitt. 631 


LIMITATIONS, STATUTE OF. 


1. The statute of limitations which provides (Clay’s Digest 481 $ 34,) that 
no person shall be prosecuted for any fine or forfeiture under any penal 
statute, unless the prosecution is instituted within twelve months after 
the fine or forfeiture is incurred, does not apply to summary proceedings 
against a tax collector under the act of 1820, for failing to pay over 
taxes.— Walker et al. v. Chapman, Governor..............4. ne cvaisiciet 116 
. When a creditor files his claim against an insolvent estate, agreeably to an 
order of the court, and afterwards brings suit on it against the adminis- 
trator de bonis non, the time which elapsed while the proceedings were 
pending in the Court of Probate cannot be deducted to prevent the bar 
of the statute of limitations—Lee v. Leachman, Adm’r.............. 452 
3. The statute of limitations, so far as it affects rights to personal chattels, 
acts not merely upon the remedies for their recovery, but upon the title 
itself, so that a title vicious in its inception ripens into a perfect one by 
mere lapse of time—Newcombe v. Leavitt..........0eceeeeeeeeees 631 
4. When personal property to which a lien has attached by the delivery of 
an execution to the sheriff, is removed to another State, where it is ac- 
quired and held by a bona jide purchaser until the statute of limitations 
of that State has barred its recovery, and then is brought back by him 
to this State, his title is perfect against the execution creditor, although 








te 


he has had executions issued from term to term.......e.eeeeeeeeeees 6381 
5. The limitation for writs of error from decrees of the Court of Probate, is 
three years.—Binford v. Binford. ...........cceeeeeeeeeeeeseweees 682 


6. When a minor propounds his interest by petition to the Court of Probate, 
and is made a party to a decree previously rendered, for the purpose of 
contesting its validity by writ of error, the entry making him a party 
relates back to the rendition of the decree, and he must sue out his writ 
of error within three years from the rendition of that decree........+- 682 


LIS PENDENS. 
See Norice, 3, 8, 9, 10, 11. 


MARRIAGE AND DIVORCE. 
1, Though a man marries never so often, he can have but one lawful wife 
living ; so long as she is alive, and the marriage bond remains in full force, 
all his subsequent marriages, whether meretricious or founded in mistake 
and at the time supposed to be lawful, are utterly null and void, and no 
decree of divorce is necessary to annul them.—Martin’s Heirs and Adm'rs 
Ve MaYtanG 5.6% se45% ER en SA ee OOO IK aoe os ea 86 
2. Proof of marriage by an eye-witness is not required, nor is it indispensa- 
ble that the license with the minister’s return thereon endorsed should be 
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produced; itis only necessary that the proof should be sufficient to sat- 
isfy the jury that the marriage did actually take place............... 86 
8. The bond given by the intended husband, preliminary to obtaining a li- 
cense, is relevant and legal proof of the marriage ; but when the marriage 
was celebrated in another State, to make a certified copy of the bond 
admissible in evidence here, it should be shown that it was required by 
the laws of that State to be recorded, and the copy should be authenti- 
cated according to the act of Congress of 1804. (Clay’s Digest 619.)— 86 


MARRIED WOMEN, SEPARATE ESTATES OF. 


1. A deed or will creating a life estate in a slave, in favor of a feme covert, 
to her separate use, without the interposition of a trustee, vests the whole 
beneficial interest in her, and the law makes her husband a trustee for its 
protection ; upon his death, the legal title also becomes vested in her.— 
eT TL TATTLE ELLE LTE 198 

2. When suit is brought against husband and wife under the act of 1850, for 
articles of‘ family supply, the declaration must distinctly aver that the 
wife has a separate estate, which is sought to be charged—Henry & 
ee eta A TEET ETL CTT EL Cees 685 


MASTER AND SERVANT. 


1, If a slave throws off the authority of the master, puts himself in a hos- 

tile attitude towards him, resists his dominion and control by physical 

force, evincing by his acts, while ina personal conflict with the master, a 

design to make that resistance effectual in escaping from his dominion 

and authority, the master has the right to employ such means, and so 

much force to any extent, as will be effectual to subdue him. But if the 

slave is not resisting the master by physical force, or by hostile acts, and 

is simply in a state of disobedience, without personal violence towards 

the master, then the latter can only administer such punishment as is ap- 

propriate to the case, without endangering life or limb.—Dave v. The 

dio tkes Gace naw inven’ abep 45% Or 06 545d pa bees ye ees 28 
2. The slave undoubtedly has the natural right of self-preservation or self- 

defence ; but in order to avail himself of this for the justification of his 

acts, he must not himself be a wrong-doer. If, in the perpetration of a 

wrong, he does an act which he might justify if he were in the right, the 

law will no more protect him on the ground of natural right, than it will 

ES ve and Aad codecs oi cavadvans chhadheeeten sass 28 
3. It seems, that malice is not a necessary ingredient of the offence denounced 

by the second section of the fifteenth chapter of the Penal Code (Clay's 

Digest 472 § 2,) against a slave “who shall commit an assault with in- 

WOT TTTITITITT TT TTT ete TT ere Tee 28 
4. When a slave, in a personal conflict with his master, resists his authority 

by physical force, and in that resistance kills his master, he cannot reduce 

the crime from murder to manslaughter, by showing that in the com- 

mencement of the resistance he had no design to take life............ 28 
5. If a slave stabs his master with intention to kill, while resisting his auth- 

ority in a personal collision with him, it is no justification of the act that 

the slave was impressed at the time with a reasonable sense of imminent 

IIs ha Wa wr iets oi i S680 s oes dhe Wess dives 60 Oe 23 
6. On principles of public policy, a master is liable to third persons for the 
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misfeasance, negligence or omissions of duty of his servant, while acting 

withia the scope of his employment; but the courts have refused, upon 

considerations peculiar to the relation of master and servant, to apply 

this rule to cases where one servant receives an injury from the negli- 

gence of another, while both are acting in the common business of the i 

same master— Walker v. Bolling. ..............ccccccccccsccccees 294 
7. ‘The master is bound to use erdinary care towards his servant, and not 

expose him to unnecessary risks; and this duty he does not discharge, 

when he associates with him in a service of peril those who are wanting 

auaatscicie. ibaunasiaceson: cman scape CCC OCONEE REED 294 
8. The owner of a steamboat is responsible for injuries to a slave employed 

as a deck hand on the boat, which are caused by the explosion of the boat 

through the habitual gross negligence of the first engineer, of which the 

CURES TE TO CEI ooo etnisc cect es ccccecsevcascnieeeseed 294 
9. The fact that the engineer was licensed is prima facie proof of his com- 

petency, but does not authorize the captain to retain him, after he has 

been informed of his habitual gross negligence.................0065 294 
10. Where there is a general manager or superintendent, who is invested by 

the common employer with the duty and authority of employing and dis- 

missing the inferior agents or servants who are under him, the master is 

responsible for acts of negligence on the part of the superintendent in fail- 

ing to exercise due care and diligence in employing competent agents, or 

in not dismissing those who are proved to be incompetent. (Per Phe- 

lan, Ji)so.000 Spe cnsvnns bese ve selnhge eosilew es: Lens msaeiindere 294 
11. The master is not responsible in trespass for injuries to stock committed 

by his slaves, under the direction of his overseer, of which the master 

was ignorant, and which he neither authorized nor directed.—Lindsay v. 

Qin cata ns wenn neneg senses oct emetinin bs peered one 629 


MORTGAGES. 
1, An unrecorded deed or mortgage is valid and binding between the parties 
themselves, and passes the legal estate—Center v. P. & M. Bank et al... 648 
2, An assignment of a note is an equitable assignment of a mortgage to se- 
cure its payment; and although the legal estate in the lands remain in 
the mortgagee until the mortgage itself is assigned, yet he holds it in 
trust for the assignee of the notes, who may proceed in a court of equity 
in his own name, after the law day, to foreclose against the mortgagor... 645 
3. A mortgagee is cstopped from setting up against his assignee a title which 
dwelt in him at the time of the assignment, or one which he afterwards 
I Sr nas coe erase cas s04ecbee tenes cEre%eRs prdaisis sraloieieivisiens 648 
4. If a person purchase an estate pending a suit involving the question of 
title to it, he will be considered a purchaser with notice, although no party 
to the suit; and a bill to foreclose a mortgage on the premises, is a suit 
involving the title, within the meaning of the rule...........+.++4-- 648 
5. When a mortgage which is duly recorded recites that the premises are 
“the same this day conveyed by the said” mortgagee to the mortgagor, 
and now reconveyed to secure the payment of the purchase money,” the 
recital is sufficient to charge all persons who claim through the mortgagee 
with notice of the existence of his deed to the mortgagor...........- 648 


NONSUIT. 
1. A writ of error lies under the act of 1846, in all cases in which a non-suit 
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is taken on account of the adverse ruling of the court upon the pleadings 
in the cause—Duncan, Adm’r, vy. Hargrove et al........ pers wees 150 


. The act of 1846 embraces proceedings by scire facias commenced since 


its passage, to revive a judgment rendered previously to its passage... 150 


. In scire facias to revive a judgment against several joint defendants, if 


one defendant pleads separately, and issue is taken on his pleas, while 
the plaintiff demurs to the pleas of the other defendants, and, on account 
of the adverse ruling of the court on the demurrers,.takes a non-suit, a 
writ of error under the act of 1846 on this non suit is properly sued out 
against all the defendants; in such case, the writ does not amount to a 
discontinuance as to the defendant upon whose pleas issue was taken... 150 


. When the court overrules plaintiff’s objections to testimony offered by 


defendant, and charges adversely to his right to recover, he may except 
to the rulings of the court, and take a nonsuit under the statute.—Black- 
ine baxen kn Gh ood Os a6. 0in Thee dns ppden sus eowving exe 613 


NOTICE. 


In all summary proceedings by motion, the judgment, whether by default 
or otherwise, must show affirmatively every fact necessary to give the 
court jurisdiction; and when the statute requires a certain notice to be 
given, the record must show that notice was given for the time, and in the 
manner required.—Arthur et al. v. The State... .........ccceseeeees 61 


2. But when the statute, under which the proceedings are had, does not, in 


terms, require notice to be given for a certain number of days, or is silent 
in respect to notice, it will be sufficient, if the judgment entry shows that 
due or reasonable notice was given to the defendant................. 61 


. The pendency of a foreclosure suit, from the time when service is perfected, 


is constructive notice of the mortgage, although it is not recorded accord- 
ing to the requisition of the statute—Hoole & Paullin v. Attorney Gen- 


RSS PEI SES ie als os SSeS s Sule cob a owe ess emule y EFF 190 
Notice is a matter of fact for the determination of the jury from the evi- 
dence before them.—Saltmarsh v. Bower & Co...............0seeee 221 


. The record of the proceedings of the Commissioners’ Court in the entab- 


lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respects 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 


. If a subsequent purchaser is put in possession of such facts concerning the 


title of the vendor as would cause a prudent man to make further inquiry 
before completing his purchase, he cannot invoke the statutes of registra- 
tion against a prior bona fide purchaser for valuable consideration, but is 
chargeable with the notice required by the statute, and entitled to no pro- 
tection —Center v. P. & M. Bank et al...........cccceececeeee coves 643 


. If the first purchaser fails to record his deed, the onws of proving notice to 


a subsequent purchaser or judgment creditor is thrown on him........ 643° 


. Ifa person purchase an estate pending a suit involving the question of ti- 


tle to it, he will be considered a purchaser with notice, although no party 
to the suit; and a bill to foreclose a mortgage on the premises, is a suit 
involving the title, within the meaning of the rule..............4+0+- 643 


. Lis pendens, which ina chancery suit begins with the filing of the bill and 
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service of subpoena, and continues until the final orders are taken in the 
case, is notice of every fact contained in the pleadings which is pertinent 
to the issue, and of the contents of exhibits to the bill which are produced 
ead, cette eS EE EEE pry Gt Re POE 648 
10. When a mortgage which is duly recorded recites that the premises are 
“the same this day conveyed by the said” mortgagee to the mortgagor, 
“and now reconveyed to secure the payment of the purchase money,” 
the recital is sufficient to charge all persons who claim through the 
mortgagee with notice of the existence of his deed to the mortgagor.... 643 
11, The doctrine of lis pendens does not apply to negotiable paper.—Win- | 
ston v. Westfeldt....... Se Sunred eaen tee cede nce eee T: 760 | 


PARENT AND CHILD. 
1, An advancement is a provision made by a parent to his child, of money 
or property, the entire interest in which passes out of the former in his 
lifetime, though it is not necessary, in all cases, that it should take effect 
in possession before his death—Grey’s Heirs vy. Grey’s Adm’rs........ 233 
2. A promissory note executed by a child to his father, is, of itself, no evi- 
dence of an advancement; and it is error to allow it to go to the jury “as 
UE Fe I oki nis 0 snp hhc nv une Cees pncpedeenesans 238 
3. But parol proof is admissible to show a subsequent agreement between 
the payee and maker, by which the former parted with all interest in the 
money secured by the note, as an advancement to the maker.......... 233 


PARTNERSHIP. 

1. If a partner borrows money, upon the security of his firm’s acceptance 
of another’s draft, the acceptance, in the absence of matter which will 
avoid it, establishes the relation of debtor and creditor, to the amount of 
the draft, between the firm and the lender—Saltmarsh y. Bower & Co. 221 

2. When defendant is sued as surviving partner of a firm, in an action on 
the case for fraud and deceit in the purchase of a slave, the declarations 
of his deceased co-partner, by whom the contract was made, before and 
after the purchase, as to his object in purchasing, are not admissible evi- 
dence for the defendant, to show that his co-partner made the purchase 
on his own individual account, and not on account of the firm—Dixon v. 


PLEADING AND PRACTICE AT LAW. 

1. In scire facias to revive a joint judgment against two or more defendants, 
a plea by one of them, averring that he was the security of his co-defend- 
ant on the note which was the foundation of the judgment; that his co- 
defendant had taken the case to the Supreme Court by writ of error, 
where the judgment was affirmed; that execution issued on said affirmed 
judgment, which was levied on property of his co-defendant; that a forth- 
coming bond was thereupon executed, upon which he was not a party ; 
and that said bond was returned forfeited—is demurrable for vagueness 
and uncertainty, and is also defective in substance: it should aver, that 
plaintiff did some act, or omitted to do some act which he was bound to 
perform, in consequence of which the judgment on the forfeited fortheom- 
ing bond become fruitless —Duncan, Adm’r., vy. Hargrove et al......... 150 

2. So also, a plea averring that defendant was security for his co-defendant 
on the note which was the foundation of the judgment, and that an exe- 
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cution whieh issued from the Supreme Court on said affirmed judgment, 
was levied on property of his co-defendant sufficient to satisfy it, which 


3. So also is a plea, which avers that sufficient property of his co-defendant 
was sold by the sheriff or coroner to pay the debt, and that the money, 
the proceeds of the sale, went into the hands of said sheriff or coroner 
whilst said execution from the Supreme Court was of force in his hands, 
and was unaccounted for. The legal conclusions from such allegations 
would be, that said levy and sale were made under other process in the 
hands of the officer, which had priority of plaintiff’s exeecution........ 150 
4. A judgment sought to be revived by sci. fa. imports on its face absolute 
validity, and cannot be impeached by pleading any matter going behind 
Be sn bis sdwiS pieR ane sews coeescecespecenes cecewebb oleae the dies 150 
5, When plaintiff files several replications to pleas which are not embraced 
in the act of 1846, (Pamphlet Acts p. 36,) the defendant may either de- 
mur generally, or may call on the plaintiff to elect which one he will re- 
tain, and move the court to strike out the others................0500- 150 
6. Bankruptey may be pleaded to a scire facias to revive a judgment, and 
when it is pleaded “in short by consent,” the Appellate Court will pre- 
sume that it was well pleaded... ..............cccccccccccccccecces 150 


7. Case and trover may be united in the same declaration—Dixon v. Bar- 
370 


8. A count in assumpsit on a lease, not under seal, which avers the perform- 

ance by the plaintiff of his part of the agreement, and the non-payment 

of the rent by the defendant, and then alleges that the buildings were 

destroyed by fire, and in consequence thereof were not delivered up, but 

were wholly lost, is not demurrable, either for duplicity, or for misjoinder 

of breaches; the non-payment of the money is the only breach alleged, 

and the other allegations are mere surplusage.—Nave v. Berry etal... 382 
9. Where a contract contains several stipulations, the pleader may assign in 

each count as many breaches as he pleases, and each breach must be upon 

a distinct stipulation; but he cannot assign in one count two breaches of 

IRs 6,8: 5tea's 54006 sind ive ere cde se erasindo ssp os wrees 008 
10. A plea in abatement for a defect in the writ must set it out on oyer, so 

that the court may judge whether the objection is sustained by it.—Gar- 

IE Oe IIL 5 5 Nove o snc skp vena nce no esgnadocdocinerce . 494 
11. When a judicial attachment is sued out against a defendant who avoids 

the service of process, he cannot by plea put in issue the grounds on which 

it issued as contained in the affidavit. .............. ccc cee sees eeees 494 
12. Duplicity in a plea in abatement is fatal on general demurrer......... 494 
13. The general rule is, that when a statute requires service for a fixed num- 

ber of days, the mode of computation is, to include the day of service, 

and to exclude the other; but when it requires a number of entire days, 


WUMNUIP UIE TS occu oui cs ss cscacobcccecccccssaccvocecs 494 
14, A writ issued on Wednesday is properly returnable to a term of the 
court commencing on the following Monday...............eeeeeeees 494 


15. On scire facias to revive a joint judgment against two executors, if one 
of them is a non-resident, his name may be omitted out of the writ, or, 
if he is included in the writ, and not served with process, the plaintiff 
may enter a discontinuance as to him, and proceed to judgment against 
the other—Hanson v. Jacks and Wife............ccceceeeeeees wee. 549 
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16. A writ in the name of “ Reuben Chapman, Governor, é&e.,” is his indi- 
vidual suit, and will not support a declaration in the name of “Reuben 
Chapman, Governor of the State of Alabama.’—Chapman y. Spence 


Te Li a SION ci Rae ah tinge ia tea ine tats gir GU 588 


17. When there is a total departure from the writ, it is not necessary to 
plead it in abatement, but the declaration may be stricken from the files 


CIS 25 SB RE SIRO? EMIB TORE 8 A BIRD hare, WEY 588 


18. When suit is brought for the use of a third person, he cannot use the 
name of one nominal plaintiff in the writ, and another in the declaration : 


the nominal plaintiff being an indispensable party, the variance is fatal.. 588 


19. A female who is a resident of this State, whether a citizen or foreigner, 
may maintain an action of slander under the act of 1830, which makes 
‘all words spoken and published of any female person of this State, 
falsely and maliciously imputing to her a want of chastity,” actionable in 


themselves.—Sidgreaves v. Myatt... .......cccccccsscccceccceees 617 


20. In a suit under this act, the allegation in the declaration that plaintiff was 
chaste and in good repute, is inducement merely, and can only be put in 
issue by anappropriate plea ; the general issue would not traverse it, except 
so far as to allow the defendant to introduce evidence of a want of chas- 


PTT ee 617 


. 21. When the witnesses are put under the rule, and one of them remains in 
court during the examination, without the knowledge of the party for 
whom he was summoned, it is discretionary with the court to allow him: 


Rider te setae he ale arc ho cee coe be aaa eee eine 617 


22. When suit is brought against husband and wife, on a note executed by 
them jointly after marriage, and the wife pleads separately her coverture, 
to which plaintiff replies specially, and his replication is overruled, it is 
erroneous to enter judgment on the demurrer in favor of both defendants ; 
the proper judgment would be, that the wife be discharged, leaving the 


husband in court.—Hall v. Cannte and Wife. .............cccceceees 650 


23. In assumpsit against husband and wife jointly, a count is demurrable 
which shows a cause of action against the husband alone—Henry and 
OMS 62.45 6054 Fa SG Ha Pee wR¥ pos gf b900 b rAeERRRRNRSEReN 6 

24. When suit is brought against husband and wife under the act of 1850, 
for articles of family supply, the declaration must distinctly aver that 


85 


the wife has a separate estate, which is sought to be charged.......... 685 


PRINCIPAL AND AGENT. 

1, An agent of a commission merchant who receives commissions on all the 
cotton which he procures and ships to his principal, is a competent wit- 
ness for the latter, in a suit concerning the title to certain bales of cotton, 
which the agent had procured and shipped, and on which he had received 


his commissions. —Bryan v. Smith. ...........eeeeeeeeeeeteeeeeeee 534 


2. When the hirer of a slave is sued individually for the hire, and he defends 
on the ground that the contract was made with him as agent of another, 
a letter from his principal to defendant, written after the contract was 
made, and showing a ratification of it by the principal, is admissible evi- 


dence for defendant.— Waring y. Moseley, Adm’r.............+.4.05- 667 


PROBATE, COURT OF. 
1. The statutory jurisdiction of the Court of Probate in the allotment of 
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dower is in derogation of the common law, and the proceedings must 
therefore conform to the statute in every essential particular. The peti- 
tion must allege the marriage, the seizin of the husband during cover- 
ture, and his death; it must contain a description of the lands in which 
dower is claimed, and aver that they lie in the county where the petition 
is filed ; it must also show whether the deceased died testate or intestate, 
who are his heirs, who his personal representatives, if any, and who the 
tenants of the freehold; the record must also show that the necessary 
parties are before the court.—Martin’s Heirs and Adm’rs v. Martin.... 86 
2. In the exercise of its summary jurisdiction over the subject of dower, the 
Court of Probate has no equity jurisdiction, but proceeds according to 
the rules of law; so that if the demandant has a legal right to dower, 
it is the duty of the court to allot it, irrespective of considerations which 
are purely of equitable cognizance. ...........cscsesccssccccccccce 
3. The Court of Probate has no jurisdiction to go into an inquiry, whether 
lands in which dower is claimed were purchased by the deceased with 
money obtained by him from a woman with whom, after a voluntary sep- 
aration between him and demandant, he had contracted a supposed mar- 
riage, and with whom, as his lawful wife, he lived until his death...... 86 
4. A court of probate in this State can confer no authority on an administra- 
tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex’rs. v. Wiley............... 396 
5. A decree of the Court of Probate is not final, unless it makes distribution 
of all the assets found to be in the hands of the executor or administrator, 
among all the parties who appear by the record to be interested in the 
estate, and unless all the parties in interest are before the court, either in 


86 


person or by notice.—Hollis, Adm’r., v. Caughman and Wife. .... ooa le 
6. But when the decree purports to be final, and execution is awarded upon 
it, it may be revised on writ of error, although not in fact final.......... 478 


4. A writ of error lies under the act of 18438, from a decree of the Court of 
Probate rendered on an annual settlement by an administrator. (Over- 
ruling Price vy. Stewart, 16 Ala. 40, and re-affirming Savage v. Benham, 
11 Ala. 49.)—Thompson and Wife vy. Hunt, Adm’r 

8. But the act of February 11, 1850, so far modifies the act of 1843, as to 
destroy the final character of such decrees and render them interlocutory 


OMY... 2 cc cccrccccccsescscccccesccccescccesic Sb bo Sibld so vieswlse 51 
9. When land is sold by an administrator under an order of the Court of 
Probate, it is bound for the payment of the purchase money until a de- 
cree is made divesting the legal title; and if the purchaser dies before a 
decree is rendered, the right which his heirs have to demand a legal title 
on the payment of the notes given by the deceased for the purchase mo- 
ney, is equitable assets of his estate, which neither the Court of Probate 
nor the Court of Chancery can direct to be appropriated to the payment 
of the notes in preference to the other debts of the estate-—Vaughan and 
Hatcher, Adm’rs., v. Holmes’ and West’s Heirs...............-ee00- 598 
10, In such case, the Court of Probate, under the power conferred on it by 
statute for the sale of lands, may direct the sale of the decedent's in- 
thie er ehigane spake kaos» Ker Neehne ¥e-woes 
11. When an infant legatee having an interest in the settlement of an estate, 


7 
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is not represented before the court on final settlement, he may be made 
a party to the proceeding by petition, and have the decree reversed on 
error.—Collier’s Adm’r. v. Slaughter’s Adm’r..............20ceeeee 671 ° 
12. A decree of the Court of Probate against an administrator in favor of 
“the legal representative” of a distributee, is void for uncertainty —Kyle 
Tay a OE Tass 650 5 kid cwre's 0's 5 Seawbne Ease os vas 678 
13. Although such decree is void, yet the settlement may be regarded as evi- 
dence of a debt against the administrator, so as to authorize a recovery 
by the person entitled to receive it after he is judicially ascertained..... 678 
14. The failure to pay such a decree does not amount to a devastavit, so as to 
authorize an action on the administrator’s bond, until after the person who 


is to receive it is judicially ascertained... ............0-0 cece ce ceeee 6738 
15. The limitation for writs of error from decrees of the Court of Probate, 
is three years.—Binford v. Binford. ............ 0.0. c cece cece cues 682 


16. When a minor propounds his interest by petition to the Court of Pro- 
bate, and is made a party to a decree previously rendered, for the pur- 
pose of contesting its validity by writ of error, the entry making him a 
party relates back to the rendition of the decree, and he must sue out 
his writ of error within three years from the rendition of that decree... 682 

17. The act of February 11, 1850, confers upon a judge of probate power 
to “grant” a certiorari ; and when the writ is issued and signed by him, 
it is operative as his fiat, even if he has nv authority to issue it—Hatter 
Wiss RGU Sr. ai 51> isa sa ein ole welaUaalmtn’e:0is'eiain bin ewe wie datos Wale MERI 688 

18. A decree of the Orphans’ Court against an administrator, for the amount 
of which an action of debt on his bond is brought, bears interest from the 
time of its rendition.—Kyle v. Mays, use of Pond................... 692 


REDEMPTION OF REAL ESTATE. 

1. The statute of 1842, (Clay’s Digest 502,) authorizing the redemption of 
lands sold under execution, does not operate on a sale made since the pas- 
sage of that act, by the marshal, under an execution issued on a judgment 
of the Circuit Court of the United States for the Southern District of 
Alabama rendered in 1840.—Beck, Adm’r., v. Burnett............... 822 


RELEASE. 

1. Although it is not necessary,that a release should be delivered person- 
ally to a witness, in order to restore his competency, yet it is necessary 
that he should be apprised of its existence when his deposition is taken ; 
and where the release is attached to the deposition by the commissioner, 
but there is no proof that the witness ever saw it or knew of its exist- 


ence, it is not sufficient to restore his competency.—Gray’s Executors v. 


Brown......... Cigrd sarah ah oaks Gaia eke aed keaneen Gas 262 


2. A release of one partner discharges his co-partner also............... 262 
3. When a debtor delivers property to one of his creditors to be sold, and 
the proceeds to be appropriated, first to the payment of his own debt, 
and the balance to a debt due another creditor, and the latter creditor 
brings suit against the former to recover this balance, the debtor may be 
rendered a competent witness for the plaintiff by a release —Loftin v. 


Lyon & Baker..........0ceceeseceeeeetecees Kips ee Mecseossinae ees 


RENTS. 
1. A court of probate in this State can confer no authority on an administra- 


540 
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tor or guardian to receive the rent of lands lying without the limits of 
the State; and his receipt of the rents being in his own wrong, the law 
implies an undertaking on his part to pay it to the persons who, in justice 
and equity, are entitled to it—Smith’s Ex’rs. v. Wiley............... 396 
. Andif the land belongs to several tenants in common, each one may waive 
the want of authority on the part of the administrator or guardian, and 
maintain debt or indcbitatus assumpsit tor his separate portion of the 
POMS... cece ccc ses cc ence crore cece cc ss cece eer eseeecesesorees 396 
8. In debt on a refunding bond by a guardian, the defendant may set off his 
portion of rents received by the plaintiff, of lands lying without the lim- 
its of the State, belonging to the defendant and others as tenants in com- 
MOD. oc oscccccccccccscscccccs cc tccsere esses ess esnsesseesceces 396 
4. Where an estate is directed by the will to be kept together until the tes- 
tator’s youngest child becomes of age, (1845) and the administrator with 
the will annexed rents out the real estate, or cultivates it for his own ben- 
efit, he is chargeable with the rents on final settlement, although the ad- 
ministration commenced prior to the passage of the act of 1839, and al- 
though he failed to make final settlement at the time appointed by the 
will—Smith’s Distributees v. King, Adm’r.............000eeeeeeeee 558 
5. When the rent reserved is to be paid in specific articles, and the contract 
of lease does not fix their value, nor furnish a rule by which it may be 
ascertained by mere calculation, no recovery can be had on the common 
counts in assumpsit.—Eastland v. Sparks. ...........00seeeeeeeeees 607 


ts 


RIPARIAN RIGHTS. 


1. In determining the riparian rights, as to reclaimed lands in the city of 
Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the line should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river—Magee v. Doe ex dem.’ 
ET [ab sos ch alral cates outs ss ot tes ers esse ees see 699 
. Where the Mobile river formed the eastern boundary of an incomplete 
Spanish grant, and the act of Congress confirming the grant was passed 
after the admission of Alabama into the Union, the lines of the grant 
could extend only to high water mark at that time.................. 699 


to 


ROADS. 

1. The record of the proceedings of the Commissioners’ Court in the estab- 
lishment of a road, must show upon its face every fact necessary to give 
the court jurisdiction ; a recital in the record, that “notice in all respects 
according to the statute was proven, by advertisement at the court house 
door and three other public places in the county,” does not show that the 
notice was given for thirty days, as required by the statute—Molett v. 
BN, sc creccevcvwcsotaccccsesnccecsaneessessccscsssccesece 484 

2. An oath taken by the jury who are appointed to view and mark out the 
road, in the following words: “We do solemnly affirm, that we will 
impartially view and mark out said road, as named in said order to us 
directed, to the best of our skill and ability,” is not a substantial compli- 
ance with the requisition of the statute. (Clay’s Digest 507, §4.)...... 484 

3. When the jury who were appointed to view and mark out the road, are 
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also empanneled to assess the damages occasioned by it to the persons 
through whose lands it passes, they should be sworn and charged witha 
view to the assessment of such damages, as directed by the act, (Ib. 507 
$5,) and the failure to do this is an irregularity fatal to the proceedings 











4. When a person through whose lands a road passes, as established by the 
Commissioners’ Court, wishes to challenge jurors, the challenges must be 
made before the jury are sworn, and before they enter on their duties... 484 


SCIRE FACIAS. 


1. A scire facias to revive a judgment on which no execution issued ina 
year and a day, may be regarded as a suit on the judgment, so far as the 
plaintiff’s right to discontinue as to parties not served is concerned.— 
SN ODOR Wi ivi5 565 son sin ein canis 5450 tec eneeus aokepae 549 

2. On scire facias to revive a joint judgment against two executors, if one 
of them is a non-resident, his name may be omitted out of the writ; or, 
if he is included in the writ, and not served with process, the plaintiff 
may enter a discontinuance as to him, and proceed to judgment against 


Be eee OLE OEE PETIT EE TEETER Ee TS 549 
8. Costs may be awarded against an executor, whena judgment against him 
hcidataain. inasaiat! sosspen SEE ee 549 


4. When a judgment nisi is rendered against a garnishee for failing to ap- 
pear and answer, a final judgment cannot be rendered against him, until 
a scire facias is duly “executed and returned” by the sheriff of the 
county in which he resides, or in which he was summoned.—Wood v. 
cb asin Raw Re dsl wd eds Vieed + 28 eb ses icin kd 645 
SET-OFF. 
1. A judgment against an administrator on a debt contracted by his intestate, 
is a good off-set in a suit instituted by him on a note payable to himself 
for the hire of a slave belonging to the estate—Crabtree et al. v. Cliatt. 180 
. In debt on a refunding bond by a guardian, the defendant may set off his 
portion of rents received by the plaintiff, of lands lying without the limits 
of the State, belonging to the defendant and others as tenants in common. 
—Baltivs Eero ¥. Wiley. . 2.2... ccccccesccccccsccccccccveseese 896 
3. In an action against a defendant in his own right, he cannot set off a debt 
due to him as administrator or guardian, unless he has been charged with 
the debt on final settlement had in the Court of Probate before the issue 
of the writ— White v. Word, Adm’r........... 0c eee cece ec eeeees 442 
4. The law of set-off is the same in equity as at law, unless there are some 
peculiar circumstances, or natural equity, growing out of the mutual trans- 
actions or condition of the parties, which would require the interposition 
of a court of equity, and which a court of law could not regard—Cave 


to 


OWN eisai s lc ieceedde vecntesausetsaasiascgaanness 583 
SHERIFFS. 
1, An action of debt against a sheriff for money had and received, may be 
revived against his administrator—Chenault’s Adm’rs v. Walker...... 275 


2. Money in the hands of a sheriff collected under execution, when not more 
than sufficient to satisfy the debt and lawful costs, is the money of the 
plaintiff in execution, and the extent of the sheriff’s lien upon the fund, 
in case of a controversy, must be settled between him and the plaintiff. 275 
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3. When the money 7 collected i is not enough to eatialy the debt and lawful 
costs, and the sheriff retains more than his lawful fees, the defendant in 
execution cannot, after paying to the plaintiff the balance of his debt al- 
lowing the sum appropriated by the sheriff, recover from the sheriff the 
amount unlawfully retained by him................cceceececeseees 

4. A sheriff may, by leave of the court, amend his return on an execution, 
pending a motion against him for failing to pay over the money collected 
I NIE ois sino nce hamcdscnc een ccnncieercadccvces 

5. Since the passage of the act of 1848, a summary judgment under the act 
of 1819 cannot be rendered against a sheriff and his sureties, for his fail- 
ure to return an execution, although the notice of motion was issued be- 
fore the passage of the act of 1848.—-Williams et al. v. McCurdy & Al- 


SLANDER. 


1. A female who is a resident of this State, whether a citizen or foreigner, 
may maintain an action of slander under the act of 1830, which makes 
“all words spoken and published of any female pevson of this State, 
falsely and maliciously imputing to her a want of chastity.” actionable in 
themselves.—Sidgreaves v. Myatt...........cccecsscccccceccccees 

2. Inasuit under this act, the allegation in the declaration that plaintiff was 
chaste and in good repute, is inducement merely, and can only be put in 
issue by an appropriate plea; the general issue would not traverse it, except 
so far as to allow the defendant to introduce evidence of a want of chas- 
tity in mitigation of damages..............scccccccsccese aca blade 


SLAVES. 

1. If a slave throws off the authority of the master, puts himself in a hos- 
tile attitude towards him, resists his dominion and control by physical 
foree, evincing by his acts, while ina personal conflict with the master, a 
design to make that resistance effectual in escaping from his dominion 
and authority, the master has the right to employ such means, and so 
much force to any extent, as will be effectual to subdue him. But if the 
slave is not resisting the master by physical force, or by hostile acts, and: 
is simply in a state of disobedience, without personal violence towards 
the master, then the latter can only administer such punishment as is ap- 
propriate to the case, without endangering life or limb.—Dave v. The 


2, The slave undoubtedly has the natural right of self-preservation or self- 
defence ; but in order to avail himself of this for the justification of his 
acts, he must not himself be a wrong-doer. If, in the perpetration of a 
wrong, he does an act which he might justify if he were in the right, the 
law will no more protect him on the ground of natural right, than it will 
Ey ee IE a ow i cc ncivcen cscs secicsccescesigedssscnes 

8. It seems, that malice is not a necessary ingredient of the offence denounced 
by the second section of the fifteenth chapter of the Penal Code (Clay’s 
Digest 472 § 2,) agains a slave “who shall commit an assault with in- 
tent to kill any white person.”..... eee Tee ee LTE ETE 

4. When a slave, in a personal conflict with his master, resists his authority 
by physical force, and in that resistance kills his master, he cannot reduce 
the crime from murder to manslaughter, by showing that in the com- 
mencement of the resistance he had no design to take life............ 


215 
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5. If a slave stabs his master with intention to kill, while resisting his auth- 
ority in a personal collision with him, it is no justification of the act that 
the slave was impressed at the time with a reasonable sense of imminent 
on pethee thse hernia REE LCE LEE SOLE COLE TL POTEET Eee re 23 
6. In this State, the presumption arising from color indicating African descent 
is, that the person is a slave; but this presumption, like all others, may 
be rebutted by proof, and the sufficiency of such proof is, in all cases, a 
question for the jury—Becton v. Ferguson. ............ccecececeees 599 
7. The presumption of slavery arising from color may be rebutted otherwise 
than by proof of emancipation 
8. A defendant may protect himself from a discovery and account, by a par- 
tial answer averring that complainants are slaves.—Bentley et al. v. 
ee PEE ERE TEE eee TET ET EE Te POET re 814. 
9, Mutuality is an essential ingredient in all estoppels; and as a slave can 
neither be bound by a covenant, nor hindered by an estoppel, the law 
will not allow him to claim the benefit of an estoppel against another.. 814 


an 
© 
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SPANISH LAND TITLES. ’ 


1, When the boundary lines of a grant are fixed by the grant itself, the ques- 
tion as to what are these lines is purely one of law—Magee v. Doe ex 
a Tras gate inattheneparch JOE A EE EE COE EE © 699 

. The plat or plan of the Collins survey, as corrected by Pintado, which 
accompanied the Orange Grove grant, was a part of the grant itself; 
and the grant is for all the lands included within the lines of this survey, 
extended without variation to the channel of the river, or low water 


we 


oo 


. The Orange Grove grant having been confirmed by act of Congress of 
March 3, 1819, as a perfect title, courts of justice are bound by that ac- 
tion, to the extent of the recognition, and are concluded, at least in a col- 
lateral proceeding, from any injury which might have the effect of avoid- 
ing or impairing any rights which accrued under the act of confirmation. 699 

4. The lines fixed by the corrected Collins survey, accompanying the Orange 

Grove grant, are obligatory on the United States and all claiming under 
them since the act of confirmation, and cannot be impeached or changed 
by any evidence tending to show that these lines were incorreetly loca- 
ted, either by mistake or fraud on the part of the Spanish Government 
or its officers, prior to the date of the grant... ...........ceeeeeeees 699 

5. In determining the riparian rights, as to reclaimed lands in the city of 
Mobile, of a proprietor claiming under a Spanish grant confirmed by act 
of Congress as a perfect title, where the lines of the grant by its terms 
extended to low water mark at its date, the lines should be drawn from 
the termination of the river lines, as they existed at the date of the grant, 
perpendicularly to the channel of the river... .....seeeee seer eeeees 699 

.. Where the location and survey of an incomplete Spanish grant, made un- 
der the provisions of the act of Congress confirming it, recognizes and 
adopts one of the lines of another grant, as one of its boundary lines, 
and the parties agree to such survey and location, the grantees and the 
United States are mutually bound and estopped by it from disputing that 


oe 


4. Where the Mobile river formed the eastern boundary of an incomplete 
Spanish grant, and the act of Congress confirming the grant was passed 
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after the admission of Alabama into the Union, the lines of the grant 
could extend only to high water mark at that time.................. 699 
8. The act of Congress of March 3, 1841, entitled “an act for the relief of 
the heirs of Miguel Eslava,” was intended to furnish them and their ad- 
verearies, Hunt and Gazzam, with the evidence of a legal title, so that 
each party might have a standing, prima facie, in court, and thus be en 
abled to settle the question at issue between them by a judicial determi- 
nation.—Eslava’s Heirs v. Bolling & Bolling. ..........0.....-eeeeee 2 
9. A grant made by the Spanish authorities after the treaty of St. Ildefonso, 
of lands situated within the territory of Louisiana, is void, although 
Spain had the actual possession of the province at the time of the grant. 721 
10. The report of the register and receiver on Eslava’s claim, under the pro- 
visions of the act of Congress of March 2, 1829, and the confirmation 
thereof by the act of March 3, 1841, does not conclude the question of 
possession as between Eslava’s heirs and Hunt and Gazzam, but leaves it 
open to be controverted between them. ..............eeceeeecees o- 721 
11. A void Spanish grant, accompanied by possession, and a survey of the 
land after the passage of the act of Congress of March 26, 1804, prohib- 
iting such surveys, confer no title whatever on the claimants, when con- 
sidered in the courts of justice, unless their possession is sufficient to 
bring them within the act of March 2, 1829, and create no obligation on 
the United States to recognize their claim...................00000: 721 
12, When a claim to land is confirmed by the government, as a mere matter 
of favor to the grantee, prompted by a sense of moral duty, without any 
strict legal obligation, Congress has the undoubted right to prescribe the 
terms on which the title will be conferred, and to declare the effect of the 
confirmation as against other antagonistic claims. ................0+- 721 


STATUTES, CONSTRUCTION OF. 


1. When a statute specifies a time within which a public officer is to per- 
form an official act regarding the rights of others, it is merely directory 
as to the time within which the act is to be done, unless from the nature 
of the act, or the phraseology of the statute, the designation of the time 
must be considered a limitation on the power of the officer ; and a fortiori, 
this rule applies to public interests. Walker et al. v. Chapman, Gover- 
Mt ois elehiike winnie pio hhh oa ose ons ole Masip ss o4soo es oxy 116 

2. The act of the Legislature of South Carolina, passed in 1841, making it 
illegal to provide by will or deed for the manumission of slaves, cannot 
affect the rights of a legatee who received the possession of the slaves be- 
queathed to him from the executor in South Carolina, and brought them 
to this State, before the passage of that act, the provisions of the will 
being then valid by the laws of South Carolina—Hunter, Executor, v. 


8. The general rule is, that when a statute requires service for a fixed num- 
ber of days, the mode of computation is, to include the day of service, 
and to exclude the other; but when it requires a number of entire days, 


both must be excluded—Garner & Nevill v. Johnson................ 494 
4. A writ issued on Wednesday is properly returnable to a term of the court 
commenciag on the following Monday................seeeeeecceees 494 


5. In the construction of statutes, a word which has two significations should, 
ordinarily, receive that meaning which is generally given to it in the com- 








___ INDEX. 895 











munity; but when this construction would contravene the manifest in- 
tention of the legislature, we must depart from this rule, and give effect 
to the intention.—Favers v. Glass. ..........ccccceccescccccccsces 621 
6. A vehicle with four wheels, drawn by oxen, suited to the ordinary pur- 
poses of husbandry, and employed in the same uses to which carts, in the 
common acceptation of the term, are appropriated, is protected from 
levy and sale by the statute which exempts “ one horse or ox cart” from 
CaS kas 6s Take te Rated d vaeiedsaediieoewanw bs me on ee 


SUMMARY JUDGMENTS. 

1. In all summary proceedings by motion, the judgment, whether by default 
or otherwise, must show affirmatively every fact necessary to give the 
court jurisdiction; and when the statute requires a certain notice to be 
given, the record must show that notice was given for the time, and in the 
manner required.— Arthur et al. v. The State............. etbeneas’. 61 

2. But when the statute, under which the proceedings are had, does not, in 

terms, require notice to be given for a certain number of days, or is silent 

in respect to notice, it will be sufficient, if the judgment entry shows that 

due or reasonable notice was given to the defendant................- 61 
. In summary proceedings under the act of 1820, against a tax collector, 

the notice which is substituted for a declaration need not contain every 

matter which is necessary in a declaration; if the notice is issued by the 

Comptroller, and alleges that the defendant first named was the tax col- 

lector of a certain named county for a particular year—that he failed to 

pay into the State treasury, within the time prescribed by law, a specified 

amount of money, which was the balance of the taxes collected by him 

as such collector—that the other defendants were his securities upon his 

official bond, the date and amount of which are stated, and which, it is 

alleged, was payable, conditioned and approved, as required by law; 

and states that the motion will be made at a specified term of the Cireuit 

Court, by the Attorney General, in the name of the Governor, for the 

use of the State,—it is sufficient, although the facts are not stated with 

that degree of technical precision and fulness which is required in a de- 

claration—Walker et al. v. Chapman, Governor, &c..... ........... 116 

4. When the caption of the notice is: “Comptroller's Office, State of Ala- 
bama,” it is a sufficient compliance with the constitutional requisition 
that all process shall be in the style of the State of Alabama......... 116 

5. Although the act of March 6, 1848, (Pamphlet Acts, page 8 § 18,) applies 

only to defaults committed under it, and not to those committed before 

its passage, yet the Cirenit Court of Montgomery county has jurisdiction 

of a motion for a summary judgment against the tax collector of another 

county, either under the act of March 3, 1848, (Ib. page 114,) or that of 

February 29, 1848, (Ib. page 141.)......... cccccsccccccccccccecs 116 
. The act of 1820 remains in full force as to all defaults or delinquencies of 

tax collectors occurring prior to the passage of the act of March 6, 1848, 

and gives fifteen per cent. damages, as well as interest, on the amount of 

NG 6. cds cannde sei cenreas seine rseseoniiune ee 116 

7. When the motion is discontinued as to those defendants upen whom the 
notice has not been served, and continued as to the others, the former 
may appear at any subsequent stage of the proceedings, and their ap- 
pearance will cure the discontinuance; and judgment may then be ren- 
dered against all the defendants. ..........seeeeeseseceecceccseees 116 


ee) 


Se 











896 INDEX. 





8. Since the passage of the act of 1848, a summary judgment under the 
act of 1819 cannot be rendered against a sheriff and his sureties, for his 
failure to return an execution, although the notice of motion was issued 
before the passage of the act of 1848.—Williams et al. vy. MeCurdy & 
ECCT S ERS Sheree Bi rere oihan sedemosrene senses 696 


SURETIES. 
1, Where the surety assents to an extension of time to the principal debtor, 
he is bound by his contract as altered; but a subsequent extension of 
time, for a valuable consideration paid the creditor by the debtor, without 
his assent, discharges him.—Gray’s Executors y. Brown.............. 262 
2. The plea of usury is a personal privilege, intended for the benefit of the 
borrower; but his surety, or an accommodation endorser, may also take 
retake ad kpnnsnnhnchidiahee es hencsnbscodans 262 
3. When a creditor has in his possession money or property of the principal 
debtor’s, which he may rightfully retain and appropriate to the satisfac- 
tion of his debt, without violating any duty or subjecting himself to an 
action, and, instead of retaining it, he suffers it to pass into the hands of 
the principal, the surety is thereby, to that extent, discharged—Perrine 
I Oe soins as sahnes ose anes bach se as 0% 6 575 
4. The act of 1841 amending the charter of the Fireman's Insurance Compa- 
ny of Mobile, (Acts of 1840-41, p. 18,) makes it, optional with the Com- 
pany to prohibit the transfer of stock by stockholders who are indebted 
to it; but until that option is made, no lien is created upon the stock of a 
stockholder, and consequently no right to retain it for the satisfaction of 
debts due.—Perrine v. Fireman’s Ins. Co. of Mobile...............4+ 575 
5. If the Company does not actually fix its lien upon the stock of a stock- 
holder who is its debtor, by refusing to permit its transfer, and no requisi- 
tion is made upon the Company by the surety, to refuse to permit its 
transfer for his protection, the Company may allow the transfer to be 
made, without losing any right against the surety........... ..eeeees 575 
. A surety who pays the debt of his principal, is subrogated to all the cred- 
itor’s rights, so far as regards the securities and equitable remedies held 
by him for the payment of the debt; but he stands in no better position 
than the creditor himself oceupied.—Colvin et al. v. Owens........... 782 


2) 


TAX COLLECTORS. 

1. In summary proceedings under the act of 1820, against a tax collector, 
the notice which is substituted for a declaration need not contain every 
matter which is necessary in a declaration; if the notice is issued by the 
comptroller,-and alleges tnat the defendant first named was the tax col- 
lector of a certain named county for a particular year—that he failed to 
pay into the State treasury, within the time prescribed by law, a speci 
fied amount of money, which was the balance of the taxes collected by 
him as such collector—that the other defendants were his securities upon 
his official bond, the date and amount of which are stated, and which, it is 
alleged, was payable, conditioned and approved, as required by law; 
and states that the motion will be made ata specified term of the Circuit 
Court, by the Attorney General, in the name of the Governor, for the 
use of the State,—it is sufficient, although the facts are not stated with 
that decree of technical precision and fulness which is required in a de- 
claration.— Walker et al. v. Chapman, Governor............eeseeeees 116 
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, Although, the act of Mareh 6, 1848, (Pamphlet Acts, page 8 r 18, ,) ap- 


plies only to defaults committed under it, and not to those committed 
before its passage, yet the Circuit Court of Montgomery county has juris- 
diction of a motion for a summary judgment against the tax collector of 
another county, either under the act of March 3, 1848, (Ib. page 114,) or 
that of February 29, 1848, (Ib. page 141.)... 2.0... 0. ccc cece ee eeee 


. The statute of limitations which provides (Clay’s Digest 481 § 34,) that 


no person shall be prosecuted for any fine or forfeiture under any penal 
statute, unless the prosecution is instituted within twelve months after 
the fine or forfeiture is incurred, does not apply to summary proceedings 
against a tax collector under the act of 1820, for failing to pay over 


. The act of 1806, (Clay’s Digest 243 § 3,) confers no power upon the Comp- 


troller of Public Accounts to receive payments of a tax collector of the 
taxes collected by him; a payment to the Comptroller is therefore unau- 
i ct eee rip wage EEE EE TE SEE EE 


. An official bond executed by the tax collector of Mobile county before 


the passage of the act of February 5, 1846, which imposed a tax on 
steamboats, covers taxes collected by him under that act........... isis 


. The act of 1820 remains in full foree as to all defaults or delinquencies of 


tax collectors oecurring prior to the passage of the act of March 6, 1848, 
and gives fifteen per cent. damages, as well as interest, on the amount of 
baa ne anaes EERE LE EE EE eee 


TRESPASS. 


a 


In trespass vi ¢¢ armis for injuries to the person, the defendant may intro- 
duce the record of a prosecution for felony pending against him, and 
show by parol proof that the indictment and the civil action are founded 
on the same transaction. —Blackburn y. Minter. ....-......00eee eee 


. The master is not responsible in trespass for injuries to stock committed 


by his slaves, under the direction of his overseer, of which the master 
was ignorant, and which he neither authorized nor directed.—Lindsay v. 


TRIAL OF THE RIGHT OF PROPERTY. 


ue 


If plaintiff in execution dies, pending a trial of the right of property un- 
der the statute, the proceeding may be revived in the name of his per- 
sonal representative—Gayle v. Bancroft’s Adm’r. .... 0... 6. c. ee eeeee 


. When the affidavit is made by an agent of the claimant, in which, whether 


through accident or design, the christian name of the plaintiff in exeeu- 
tion is incorrectly stated, the claimant cannot take advantage of the error 
by declining to join in an issue with the plaintiff in execution, when the 
error is apparent from an inspection of the bond, the execution and the 
endorsement thereon, which, for this purpose, may be regarded as parts 
of one transaction ; but the court may compel him to join in an issue, or 
suffer the consequences of a default... 2.2.26... see eee cece cece eens 


. When the claim suit has been pending for several years, and a judgment 


has been rendered against the claimant, which is reversed on error in the 
Appellate Court, the claimant is estopped by the record from disclaim- 
ing ; if he has been really ignorant of the proceedings carried on in his 
name, and if his remedy is by disclaimer, the court is not bound to no- 
tice his disclaimer, unless he also avers his ignorance of the previous pen- 


116 


116 


116 


116 
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dency of the suit, and the want of authority on the part of the attorney 
who had appeared in his name...........-s.ccceesececeecceves wo setSls 
4. A motion to qnash the bond, when made at the trial by the obligors after 
the pendency of the suit for several years, is addressed entirely to the 
PCT TYTT TITEL TELE PELL LA 316 
5. So also, it is discretionary with the court, to allow an amendment of the 
title of the case, as prefixed to the issue, by adding the name of another 
defendant in execution, so as to make it correspond with the execution, 
after the trial has been commenced.............006 ceeeescccceees 316 
6. The execution is competent evidence for the plaintiff on the trial of the 
claim suit ; and the admission of the affidavit and bond is not an error for 
which the judgment will be reversed, although the affidavit was made by 
an agent, and the claimant is not one of the obligors in the bond....... 316 
7. The declarations of the defendant in execution, in whose possession the 
property levied on is found, when made at the time of the levy, are com- 
petent evidence to show the nature or character of his possession ; and 
when the record does not show what his declarations were, the Appellate 
Court will not presume that any injury was done to the claimant by al- 
lowing a witness to be asked, and to answer, what the defendant said at 
the time of the levy as to his possession. ...........0..eeeeeeeeeees 316 
8. A stranger to an attachment suit, who has replevied the property at- 
tached, cannot, after the rendition of judgment against the defendant, and 
a demand of the property on the bond, interpose a claim to the property 
under the statute, without having first surrendered it to the sheriff ac- 
cording to the condition of his bond.—Braley v. Clark............+..+. 361 
9. The condition of a replevy bond can only be complied with, after a judg- 
ment has been rendered against the defendant in attachment, by a delive- 
ry of the property to the sheriff on his demand; and if the bond is re- 
turned “forfeited” on account of a failure to deliver the property, the 
statute gives the plaintiff in attachment a right to a fi. fa. against all the 
obligors, without any further action of the court.—Cooper v. Peck & 


10. On a trial of the right of property in slaves, which are shown to have 
been bid off by the defendant in execution at an administrator's sale, and 
a note for the purchase money given by him and claimant, and another 
as surety, proof of a request by claimant of said surety that he might 
be included in a deed of trust which said surety was about to take from 
said defendant to secure the payment of said note, is admissible evidence 
for the plaintif£i—Allen v. Smith,............0..ceccececcscccceces 416 
11. As the plaintiff in executior. succeeds only to the rights of the defendant, 
any declaration of the claimant which would be admissible evidence for 
himself in a suit between him and defendant, is also admissible for him 
Pee ee nT ee he ere 416 
12. A liability for costs incurred by the claimant, in a trial of the right of 
property, forms a sufficient consideration to support a promise by the de- 
fendant in execution to indemnify him against it, when the claimant inter- 
posed the claim as trustee for the defendant’s wife, at his request, and the 
suit was unsuccessful in consequence of some fraud in the deed under 
which he claimed, but to which he was not originally a party.—Brooks 
I cininn cd neomtaivady ssneeehabenes hoes scewen's 469 
13. On atrial of the right of property in slaves, the declarations of the de- 
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fendant in execution as to his intention in removing them beyond the lim- 
its of the State, made one or two days before their removal, are too re- 
mote from the actual removal to form part of the res geste, and are there- 
fore not admissible evidence for the plaintifi—Newcombe vy. Leavitt... 


14. Declarations of the defendant in execution showing a fraudulent intent 


on his part, are not admissible evidence agairist the claimant, unless he or 
some one through whom he claims was connected with the fraud....... 


15. A motion to quash a bond given for the trial of the right of property, 


made by some of the obligors, is addressed to the discretion of the court, 
and its refusal to quash is not revisable on error—Gayle & Riggs v. Ban- 
i Te eee T EST PEPE EEE Ee ee TE ee 


TROVER. 


1. 


to 


Possession and the right of possession, accompanied by a lien for money 
advanced, entitles the plaintiff to recover in detinue or trover against the 
sheriff who disturbs his possession by levying an attachment on the cot- 
ton, as the property of the defendant in attachment to whom the advan- 
ces were made.—Bryan v. Smith. .........cccccccccccccccccsccces 


. Acontract for the sale of cotton, the greater part of which is ungathered, 


to be delivered to the purchaser. at a specified place, as soon as it can be 
gathered and ginned, is executory in its character, and does not vest the 
title to the cotton in the purchaser, so as to enable him to maintain trover. 
tieceassteecatscitie, casas ane SEPT EEE EE TROL 


TRUSTEES AND CESTUIS QUE TRUST. 


1, 


yo 


Where the defendant in execution had conveyed his property by deed of 
trust, and both he and the cestui gue trust, knowing that the sheriff had 
advanced the money on the execution, afterwards assented to a sale of 
the trust property under an alias fi. fa. for the purpose of refunding to 
the sheriff the amount advanced by him, at which sale the trustee himself 

ibecame the purchaser, equity will protect the trustee, against the suit of 
the cestui que trust, to the extent of the purchase money advanced by 
him.—Houston et al. v. Crutehfield’s Adm’r...........0.0eeeeeeeee 

But the trustee’s equity extends only to his protection, and if he re-sells 
the property at an advanced price, the profit enures to the benefit of the 
MBB GOONER 616s) s cree ao cules cbiaiwinle'e secre sieieisisincle ewipisin gio eieibiersioels a1 


. The widow of the defendant in execution is a competent witness for the 


trustee, when a bill is filed against him by the cestui que trust, to prove 
that the latter, with full knowledge that the sheriff had advanced the 
money on the execution, assented to the sale of the property under an 
alias fi. fa., for the purpose of refunding to him the amount thus ad- 


AMIN = a CNS SR ws BRR DOW SN INU «Wide s Telela ten Ree SoA 


. When a bill is filed by a married woman against her trustee and certain 


judgment creditors of her husband, to reform a deed alleged to have been 
intended to convey the property in trust for her sole and separate use, 
and to appoint another trustee, and decrees pro confesso are taken against 
all the defendants except the trustee, who answers that he knows nothing 
about the alleged mistake, the clear and direct testimony of one witness 
is sufficient to authorize the reformation of the deed—Godwin et al. v. 
Ts an hess 0d sins 9st ie Sens es dicsien evens Genes ss tem a cut SiO 


. In such case, the trustee, after having taken on himself the execution of 
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the trust, cannot allege fraud in the execution of the deed, as a defence 
against the relief sought by the bill. ............. 0c cece seen eeeees 553 





USURY. 
1. The plea of usury is a personal privilege, intended for the benefit of the 
borrower ; but his surety, or an accommodation endorser, may also take 


advantage of it—Gray’s Executors v. Brown. ..........seeeeseeeees 262 
2. The question of usury is not affected by taking separate notes for the prin- 

cipal and interest, and renewing the latter yearly................+.+- 262 
VARIANCE. 


1. When the declaration sets out a note payable “one day after date,” and 
the note offered in evidence is payable “one day after,” the word “date” 
being omitted, the variance is immaterial, and the omission will be sup- 
plied by intendment.— White v. Word, Adm’r...............e0eee0s 442 


VENDOR AND VENDEE. 


1. When a party enters into the possession ef land under an executory con- 
tract of purchase, and fails to comply with the terms of the contract on 
his part in the payment of the money, the vendor may bring ejectment 
against him to recover the possession, and he cannot dispute his vendor's 
title, nor set up an outstanding title to defeat the recovery —Seabury v. 
EE as 5a ches nate 5 eens 5065005 655.4:54 00 08 + 020484° 207 
2. Iu such case, the possession of the vendee is not adverse to his vendor, 
and the latter may therefore convey the title to another before he has re- 
gained the actual possession; and if his alienee is put to a suit for the 
recovery of the premises, he has the right to take them free from any 
charge for improvements made by the tenant..............00eeeeees 207 
3. When the vendee has entered under an executory contract of purchase, 
which he fails to comply with in the payment of the purchase money, 
the vendor may, at his election, either treat him as a tenant, and recover 
for the use and occupation of the land, or as a trespasser, and eject him 
by suit ; and in neither case is the vendee entitled to notice of his ven- 
dor’s election, other than that given by the process of the court when 
legal proceedings are commenced. .............eee ce ceeeeecccecees 207 
4. After the death of the vendor in such case, his executors succeed to his 
right of election, when the will confers upon them the right to sell the 
real estate, and the possession of the tenant is subjected to their title; 
their alienee also is entitled to all their rights against him............ 207 
5. A party who seeks the rescission of a contract on the ground of fraud 
must act with vigilance and promptness on the discovery of it, by an 
offer to return the property within a reasonable time, if the parties live 
at a distance from each other ; or by an actual redelivery of it, or a ten- 
der with a view to a redelivery, if they .eside near each other, and the 
property is susceptible of easy transpo:tation.—Dill, Guardian, v.Camp. 249 
6. If the vendee retains the possession of the property, after an offer to re- 
turn, or a tender with a view to redelivery, he is merely the bailee of 
the vendor, and must avoid the use or employment of the property in 
any manner inconsistent with the vendor’s rights................00.- 249 
. These rules apply with equal force to contracts of hire............++: 249 
8. When the vendee brings assumpsit to recover money paid on a contract of 
purchase, in the absence of all proof as to the terms of the contract, 
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the court cannot assume that the retention of possession by the plaintiff 
was inconsistent with his right to rescind, or that an offer to return the 
premises was indispensable to the exercise and perfecting of that right.— 


PN TI iis ba ib ciccen Secdenwadsec tsa hed ee 460 


9. And in such case, it is error to instruct the jury that certain acts of the 


10. 


11. 


— 
bo 


13. 


14, 


15. 


defendant might be regarded by them as evidence of « violation of the 
contract on his part, or such a repudiation of it as would justify its aban- 


Ca i ii ists 68 isis his tna ee nddeewd 03% be 460 
The vendor's intention to abandon the contract will not justify the ven- 
dee in treating it as at an end, so as to enable him to sue for the purchase 
money which he has paid............ ee ee er Te 460 
If the vendor, during the negotiation for the sale, makes a fraudulent 
representation in relation to a material fact, and one on which the vendee 
has a right to rely, and the latter is thereby misled to his prejudice, the 
vendor is responsible in damages.—Pritchett v. Munroe............-- 501 


. In most cases, if the vendor, at the time of making the contract, discloses 


all that he knows in relation to the subject matter of the sale, the pur- 
chaser cannot be deceived or misled, and no recovery can be had; but if 
the vendor makes a false representation during the negotiation, it is a 
question for the determination of the jury, whether the effect of it on 
the mind of the vendee is done away by the vendor's subsequent disclo- 
sure of all that he knows in relation to the subject of the contract...... 501 
A bill filed by a vendor of lands, alleging that the purchase money was 
to be paid out of the proceeds of certain mills situate on the lands, and 
that the vendees had received enough to pay the purchase money, and 
asking an account of the proceeds received, is without equity, complain- 
ant’s remedy being complete at law-—May v. Lewis et al............. 646 
Chancery may enforce a vendor’s lien for the purchase money, when his 
bill alleges that he retained the title in himself as a security for the pur- 
chase money, that the purchase money is due, and that the purchasers are 
A 554s Pe atta annid on a Gane 189% 954 400 Rs Anneennsenenecapne 646 
If a subsequent purchaser is put in possession of such facts concerning the 
title of the vendor as would cause a prudent man to make further inquiry 
before completing his purchase, he cannot invoke the statutes of registra- 
tion against a prior bona fide purchaser for valuable consideration, but is 
chargeable with the notice required by the statute, and entitled to no pro- 
tection —Center v. P. & M. Bank et al... .. 0... cece eee eee eee cee 643 


WILLS. 
1. The first clause of a will, after an absolute bequest of certain specific prop- 


erty to the testator’s wife, was as follows, viz: “That she may havea 
comfortable support and maintenance, I give her the tract of land on 
which I now live, together with all my property of every kind whatsoever 
that I may die possessed of, for her use, during her natural life,” &e. A 
subsequent clause was in the following language : ‘I give and bequeath to 
my niece, Ann Finley, my negro boy Franklin, to her and her heirs for- 
ever, and also my negro girl Peggy, until she arrives at the age of twen- 
ty-five years, at which age she is to be emancipated,” de. Held: 
That Ann Finley took a vested remainder in the slaves bequeathed to her, 
limited upon the life estate of the testator’s widow.—Hunter, Ex’r. v. 


Greene ....... piesa xiaeaind laniindiels dauiawee biaRaaE Kae SGOS 329 
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2. On the trial of an issue devisavit vel non, to test the validity of 
leged to have been obtained by fraud and undue influence on the part of 
the testator’s wife, and in which she was the principal legatee, proponent 
proved a conversation between testator and the witness had two days 
before the will was made, in which testator spoke of his slaves giving him 
a great deal of trouble, and said that he did not know what to do with 
them; witness advised him to give one to each of his children, which he 
refused to do, saying “that his sons-in-law should never have any of his 
property, and as to his daughters, as they had made their bed, so they 
must lie.” He then offered to prove declarations of the wife, made in 
this conversation, to the effect that she wished her husband to make a will 
different from the one propounded, and which should make provision for 
his daughters. Held: 

That these declarations were not admissikle to sustain the will—Roberts, 
PT TTT ITT TTE ETL ee "4 

3. The proponent of a will is an incompetent witness to sustain it, and cannot 
render himself competent by renouncing as executor.—G ilbert v. Gilbert. 

4. Undue influence must be such as, in some measure, destroys the free 
agency of the testator, and prevents the exercise of that discretion which 
the law requires in relation to every testamentary disposition; it is not 
enough that he is dissuaded by solicitations or argument from disposing 
of his property as he had previously intended ; it must be equivalent to 
moral coercion, and constrain the testator to do that which is against his 
will, but which, from fear, the desire of peace, or some other feeling, he 
er PTT TTT TT TITTLE ELT 

5. In determining the question of undue influence, the fact that the will makes 

_ an unnatural disposition of the property—the physical and mental condi- 
tion of the testator at the time the influence is exerted—the relative po- 
sition of the testator and the person exerting the influence, and the mo- 
tives of the latter, as deducible from interest to himself, or from affection 
or animosity to others, may all be proper circumstances to be taken into 
SD ecdiem bvccge ch scocssvecscetcssesessnds tleeeccecese 

6. Acts and declarations of the testator before the publication of his nuncu- 
pative will, and his expressions at the time of its execution, tending to 
show a paternal feeling and affection towards a child for whom the will 
made no provision, are admissible evidence for the contestants......... 

7. So, also, acts of officious intermeddling, harrassing and annoying to a dying 
man, or evincing a purpose to hurry him on to the act, without giving him 
time to deliberate, are admissible evidence against the will............ 

8. But testimony showing that two of the testator’s relatives who resided 
in the same neighborhood with him, had never heard of the will until a 
short time before it was offered for probate, is not admissible, either as 
tending to show that undue influence was exerted, or that no such will 
er TLL TS TELAT LEER LE EOE LL EPEC 

9. A paper in the handwriting of the deceased, purporting to be his last will 
and testament, but without date, signature or attestation, cannot be ad- 
mitted to probate as a testament, upon procf that it was found among 
the decedent’s papers after his death, and in connection with it a memo- 
randum in his handwriting, containing a schedule of his debts and sugges- 
tions for the management of his estate; that the decedent was a lawyer, 
a cautious and prudent map, not disposed to communicate to people gen- 
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errally his views and plans for the management cf his affairs, and not apt 
to change any views or opinions which he had deliberately reduced to 
writing ; that he had approved of a similar will, made by his brother-in- 
law about two years previously ; that the paper was written in May, and 
a few days afterwards decedent was taken sick and confined about two 
weeks, after which he partially recovered, and was able to attend to busi- 
ness for two or three weeks, when he relapsed, and after a confinement of 
sixteen days died, in a congestive chill, on the 1st of August; that the re- 
sult of his case, in the opinion of his attending physician, was unexpected 
to him up to the time of the chill, and after that he was unable to attend 
to business.—Boling’s Heirs v. Boling’s Executor. .........000e0eee0% 


WITNESS. 
1. To render a witness competent to testify to the general character of the 
accused, it is not necessary that he should know what a majority of his 
neighbors said or thought of him, nor that he should have heard some one 
say what a majority of them said or thought of him; the only test of his 
competency is, whether he knows the general character of the accused 
among his neighbors or those acquainted with him.—Dave v. The State. . 
2. The widow of the defendant in execution is a competent witness for the 
trustee, when a bill is filed against him by the cestut que trust, to prove 
that the latter, with full knowledge that the sheriff had advanced the 
money on the execution, assented to the sale of the property under a 
Ji. fa., for the purpose of refunding to him the amount thus advanced.— 
Houston et al. v. Crutchfield, Adm’r...... 2c... cccccccccccccccccces 
3. A distributee of an estate who has released and abandoned all interest 
therein, which release has been entered of record, is a competent witness 
for the administrator, to prove an advancement to another distributee— 
CG iaey Bi SEGNS VY, GVOY-B ANLED 5 .<:5:< 510.4 '0/0\0%o)s0 oie sence sise neste scees 
4, Although it is not necessary that a release should be delivered personally 
to a witness, in order to restore his competency, yet it is necessary that 
he should be apprised of its existence when his deposition is taken; and 
where the release is attached to the deposition by the commissioner, but 
there is no proof that the witness ever saw it or knew of its existence, it 
is not sufficient to restore his competency—Gray’s Ex’rs. v. Brown..... 
5. A release of one partner discharges his co-partner also........... ceeee 
6. A general objection to the testimony of a witness when his deposition is 
taken, does not raise the question of incompetency by reason of interest, 
and should be disregarded. .......-.....00005 elerciolelohaleveels sie\eieieiaie’sls 
7. An objection to a deposition on account of the interest of the witness 
cannot be raised for the first time when offered on the trial, if the party 
objecting knew that he was interested when the deposition was taken; 
but if the objection is made as soon as may be after the interest is dis- 
COVERS TE EIN DO TORSO 5.55.56 bs ele eG Awe cE Sie ela Sieie's ae 
8. The proponent of a will is an incompetent witness to sustain it, and can- 
not render himself competent by renouncing as executor.—Gilbert v. 
ces PE TEE RET PTET ERT TTL TOT L ee 
9. An agent of a commission merchant who receives commissions on all the 
cotton which he procures and ships to his principal, is a competent wit- 
ness for the latter, in a suit concerning the title to certain bales of cotton, 
which the agent had procured and shipped, and on which he had received 
his commissions.—Bryan v. Smith. ..........:.eece cece ee ceeeeeees 
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10. The defendant in attachment is a competent witness for his commission 
merchant, in a suit‘brought by the latter against the sheriff to recover 
certain bales of cotton, which he had seized under attachment, as the 
property of the defendant therein, and which the defendant had previ- 
ously assigned to his commission merchant 

. When a debtor delivers property to one of his creditors to be sold, and 
the proceeds to be appropriated, first to the payment of his own debt, 
and the balance to a debt due another creditor, and the latter creditor 
brings suit against the former to recover this balance, the debtor may be 
rendered .a competent witness for the plaintiff by a release—Loftin v. 
Lyon & Baker 

. When there is a conflict in the testimony of two witnesses which cannot 
be reconciled, regard must be had, in determining which one is mistaken, 
to the capacity of the witnesses, their respective opportunities of know- 
ing the facts to which they depose, and the nature of the facts deposed 
to, as calculated to impress themselves with more or less force on the 
memory.—Hitt and Wade v. Rush et al 

. When the witnesses are put under the rule, and one of them remains in 
court during the examination, without the knowledge of the party for 
whom he was summoned, it is discretionary with the court to allow him 
to be examined.—Sidgreaves v. Myatt 

. Where the evidence of a deceased witness is offered, the substance of his 
whole testimony must be proved; if any parts of it are irrelevant, the 
court may reject them, but the witness cannot determine upon the rele- 
vancy of the portions which he omits to prove——Magee v. Doe ex dem. 
Hallett & Walker 
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